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WE find in the Albany Law Journal a very 
complete report of the recent centennial 
celebration of the United States Supreme 
Court in the city of New York, which the 
editor of that journal had the rare privilege 
of attending. From all accounts the meet- 
ing was aneminent success. It may proba- 
bly be said, with entire truth, that never 
before was so much legal talent and distinc- 
tion gathered in one assemblage in this 
country. The addresses were of the highest 
character and by men of eminence, and the 
responses to toasts at the banquet which 
followed were exceptionally brilliant. The 
following were the regular addresses: ‘“The 
Origin of the Supreme Court of the United 
States and Its Place in the Constitution,’’ 
William Allen Butler; ‘“The Supreme Court 
and the Constitution,’’ Henry Hitchcock ; 
‘*Personal Characters of the Chief Justices,”’ 
Thomas J. Semmes; ‘‘The Supreme Court 
and the Sovereignty of the People,’’ Edward 
J. Phelps; address by Chief Justice Fuller; 
response by the court through Mr. Justice 
Field. _ It is difficult to resist the temptation 
to publish all of these in full, for each one is, 
on its particular subject, a masterpiece of 
ability and learning. Butas our space is 
limited we have selected that of Mr. Henry 
Hitchcock as being of practical value, con- 
taining, as it does, a concise history of the 
development of the constitution by the 
supreme court with reference to decided 
cases. This address will be found on page 
173 of this issue, and will well repay study. 
Of Mr. Hitchcock the Albany Law Journal 
aptly says ‘the should have been, on this 
occasion, a listener in a robe—he would 
would grace the garment,’’ Our columns 
will attest that at the proper time we said 
all that we could say to induce the president 
to appoint him. 





Tue West Publishing Company, who are 
entitled to great credit for the improvement 
wrought by them in the manner of reporting 
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the decisions of courts, quotes with apparent 
disapproval the words of a recent review 
written and published by us, in which, 
speaking of a volume of reports of selected 
cases, we took occasion to say that we were 
strong in our adherence to the idea of se- 
lected cases, that the number of decisions 
rendered is increasing each year so rapidly 
that it is impossible for the practitioner to 
keep up with them, and that all he can ex- 
pect to do is to get the cream. 


We regret very much that our remarks 
should have been taken to heart by our 
esteemed St. Paul friends, and we beg to re- 
mind them that what we said was not in- 
tended for their ears. Occupying, as we do, 
the position of lofty neutrality in the war 
being waged by the adherents of complete 
current reports on the one side and of 
selected cases on the other, it is at least em- 
barrassing to us to be detected in the act of 
violating the law which should govern a 
neutral power. Inasmuch as we make lib- 
eral use of the very excellent series of re- 
ports furnished by the West Publishing 
Company it would be, to say the least, dis- 
courteous on our part to urge anything de- 
rogatory thereof; neither could we in point 
of fact. While conceding the value of the 
full reports of cases to some practitioners, 
we are not disposed to retract anything said 
by us as to ‘‘the idea of selected cases.’’ 
And it does not seem to us that it is a suffi- 
cient answer to our plea, to say, as is said 
by the West Publishing Company, that the 
idea of selected cases is not good, because 
as a matter of fact one series of reports of 
that character, viz: The American Decisions, 
is said to give but a small per cent. of the 
important decisions. Whether this be true 
or not, it does not in any degree dislodge us 
from the position that the reporting of all 
selected important opinions is as much as 
the every-day practitioner cares to have or 
finds it necessary to pay for. All of which 
prompts us to say that while the belligerents 
are quarreling over this momentous question 
the Centra, Law Journal is quietly and 
effectively supplying practitioners with com- 
plete reports of current selected important 
opinions, and like a well regulated neutral 
power is getting in its work and running 
away with the plunder while the warriors are 
busy fighting. 
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NOTES OF RECENT DECISIONS. 


An important question in the law pertain- 
ing to the removal of causes from State to 
federal courts came before the Supreme 
Court of the United States, in Louisville & 
N. R. Co. v. Waugelin, 10 S. C. Rep. 203. 
There it was held that an action for trespass 
against two corporations jointly, brought in 
a State court, cannot be removed to a fed- 
eral court by one of the defendants, under 
act of congress of March 3, 1875, ch. 137, § 
2, upon the ground of a separable contro- 
versy between itself and plaintiff, though 
defendants plead severally, on the mere 
allegation that the other defendant was not 
in existence at the time of the alleged tres- 
pass, as this affects the merits, and not the 
jurisdiction. Mr. Justice Gray says: 


It has been often decided that an action brought in 
the State court against two jointly fora tort cannot be 
removed by either of them into the circuit court of the 
United States, under the act of March 3, 1875, ch. 137, 
§ 2, upon the ground of a separable controversy be- 
tween, the plaintiff and himself, although the defend- 
ants have pleaded severally, and the plaintiff might 
have brought the action against either alone. 18 St. 
475; Pirie v. Tvdt, 115 U.S. 41,5 Sup. Ct. Rep. 1034, 
1161; Sloane v. Anderson, 117 U. S. 275, 6 Sup Ct. Rep. 
780; Mining Co. v. Canal Co., 118 U. S. 264, 6 Sup. 
Ct. Rep. 1034; Hedge Co. v. Fuller, 122 U. S. 585, 7 
Sup. Ct. Rep. 1265. It is equally well settled that in 
any case the question whether there is a separable 
controversy which will warrant a removal is to deter- 
mined by the condition of the record in the State 
court at the time of the filing of the petition for re- 
moval, independently of the allegations in their peti- 
tion or in the affidavit of the petitioner, unless the 
petitioner both alleges and proves that the defendants 
were wrongfully made joint defendants for the pur- 
pose of preventing a removal into the federal court. 
In Mining Co. v. Canal Co., above cited, a suit bya 
eanal company against a mining corporation and its 
agents, for polluting a stream of water belonging to 
the plaintiff, was held to have been rightly remanded 
to the State court which it had been commenced, al- 
though the corporation’s petition for removal alleged 
that it was the only real defendant, and that the other 
defendants were nominal parties only, and were sued 
for the purpose of preventing the corporation from 
removing the cause into the circuit court of the United 
States. Chief Justice Waite, in delivering judgment, 
said: “It is possible, also, that the company may be 
guilty and the other defendants not guilty; but the 
plaintiff, in its complaint, says they are all guilty, and 
that presents the cause of action to be tried. Each 
party defends for himself, but until his defense 
is made out, the casestands against him, and 
the rights of all must be governed accordingly. 
Under these circumstances, the averments in the peti- 
tion that the defendants were wrongfully made [par- 
ties] to avoid a removal can be of no avail in the cir- 
cuit court upon a motion to remand, until they are 
proven; and that, so far as the present record dis- 
closes, was not attempted. The affirmative of this is- 





sue was on the petitioning defendant. That corpora- 
tion was the moving party and was bound to make out 
its case.”? 118 U. S. 270, 271, 6 Sup. Ct. Rep. 1088. 
In Little v. Giles, 118 U. S. 596, 7 Sup. Ct. Rep. 32, 
where a bill in equity charged the defendants jointly 
with having fraudulently deprived the plaintiff of her 
property, Mr. Justice Bradley, delivering the opinion 
of the court, said that one of the defendants “‘could 
not, by merely making contrary averments in his peti- 
tion for removal, and setting up a case inconsistent 
with the allegations of the bill, segregate himself from 
the other defendants, and thus entitle himself to re- 
move the case into the United States court.” 118 U. 
S. 600, 601, 7 Sup. Ct. Rep. 35. So in Railroad Co. v. 
Grayson, 119 U. S. 240, 244,7 Sup. Ct. Rep. 190, ina 
suit in equity against two corporations, was whether 
there was a separable controversy between one of 
them and the plaintiff which would warrant a removal 
into the circuit court of the United States; and it was 
said by Chief Justice Waite, and adjudged by this 
court, that the allegations of the bill must, for the 
purposes of that inquiry, be taken as confessed. To 
the same effect is Graves v. Corbin, ante, 196, (just 
decided). In the case at bar, the declaration 
charged two corporations with having jointly 
trespassed on the plaintiff’s land. Whether they had 
done so or not was a question to be decided at the 
trial; and it is not contended, and could not be in the 
face of the decisions already cited, that the record of 
the State court, as it stood at the time of the filling of 
the petition for removal, showed a separable contro- 
versy between the plaintiff and either defendant. 
The argument in support of the jurisdiction of the 
federal court is that the Louisville & Nashville Rail- 
road Company was the only real defendant, because, 
at the time of the trespass complained of, the other 
defendant was not in existence. But this was a mat- 
ter affecting the merits of the case and one which 
the plaintiff was entitled to deny and disprove at the 
trial upon the issues joined by the pleadings. Both 
the defendants were sued and served as corporations, 
and pleaded as such, in the State court; and it is not 
denied that each of them was a corporation when the 
action was brought. The question whether one of 
them was in existence as a corporation at the time of 
the alleged trespass did no affect the question whether 
it could be now sued, but the question of its liability 
in the action$ in other words, not the jurisdiction, but 
the merits, to be determined- when the case came to 
trial. 


A NOVEL interpretation of the law for- 
bidding the sale of oleomargarine as a sub- 
stitute for butter was made by the Supreme 
Court of Pennsylvania, in Commonwealth v. 
Miller, 18 Atl. Rep. 938. There it was held 
that the serving of oleomargarine with a reg- 
ular meal at a public restaurant, as a substi- 
tute for butter, which oleomargarine, though 
not eaten, is paid for as part of the meal 
and csrried away by the customer, consti- 
tutes a sale thereof, within the prohibition of 
Act Pa. May 21, 1885, entitled ‘‘an act for 
the protection of the public health, and to 
prevent adulteration of dairy products and 
fraud in the sale thereof.’’ The court says: 

The defendant is the proprietor of a restaurant in the 
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city of Pittsburgh. His business consists, in part, in 
furnishing mealsto transient and regular patrons, 
who pay for the same daily or by the meal, according 
tothe ordinary usagein that business. From the 
facts set forth in the case stated it appears that on the 
3ist of January, 1889, William McRay and George 
Spence called at this restaurant and ordered meals, 
which were served to them in the usual manner. 
Among other food furnished by the defendant on this 
occasion was a small quantity of what appeared to be 
butter, but which in fact was oleomargarine, an 
article of manufacture and sale which is prohibited 
by the act of May 21, 1885, entitled ‘“‘An act for the 
protection of the public health, and to prevent adul- 
teration of dairy products, and fraud in the sale 
thereof.” P.L. 22. Itis admitted that this oleomar- 
garine was furnished for food, as an imitation of 
butter, and that it was designed to take the place of 
butter in the meals thus served. McRay and Spence, 
having partaken of the food served to them, paid each 
50 cents for their meals, ‘‘including said small dish of 
oleomargarine,” which, however, for some reason 
they did not eat, but carried the same away, pre- 
sumably for examination. This suit is brought to 
recover the penalty provided in the third section of 
the act, for the manufacture or sale of the prohibited 
article, and the single question for our determination 
is whether or not, under the facts stated, there was a 
sale of the oleomargarine, within the meaning of the 
act referred to. The purpose of the act is expressed 
in the title. It is to prevent the adulteration of dairy 
products, and the fraud in the sale thereof, and to 
protect the public health. It is plain that the exact 
legislative intent was to prevent the sale, and thereby 
prevent the use of these adulterations and admixtures 
as articles of food. It was the use, as food, and the 
frauds perpetrated upon the public in the sale, which 
was the mischief to be remedied; and the statute, of 
course must be construed with reference to the old 
law, the mischief, and the remedy. That the food 
furnished to McRay and Spence, or so much of it as 
they saw fit to appropriate, was sold to them, cannot 
be reasonably questioned. When it was set before 
them, it was theirs to all intents and purposes, to cat 
all, or a part, as they chose, subject only to the 
restaurateur’s right to receive the price, which it is 
admitted was promptly paid. They might not eat all 
of the article set before them, but they had an un- 
doubted right to do so; and, even assuming that the 
meal is the portion of food taken, in the sense stated, 
the transaction must be regarded as a sale wholly 
within the purport and meaning of the statute. It is 
certain that the oleomargarine composed a part of the 
meal, the price of which was paid, and was embraced 
in the transaction as an integral part thereof. Ifan 
unlicensed keeper of a restaurant may set before his 
guests a bottle of wine or intoxicating liquor, charg- 
ing a regular price for the same, with other articles of 
food furnished, with hberty to take out much or little 
of the liquor as the guest may choose, or, failing to 
drink it with his meal, permit him to take it away 
with him, then the liquor laws of the commonwealth 
are of no avail, and the license to sell liquor is wholly 
unnecessary. When the liquor is thus furnished and 


paid for, itis in legal effect a sale, forthe very act 
has been done which it if the policy of the law to pre- 
vent, and which it characterizes as a crime viz., 
furnishing intoxicating liquors at a price which is 
paid. So,in this case, the oleomargarine was fur- 
nished to the person named as food, and the price 
was paid. As the learned judge of the court below 








well said, it was not given away, and the fact that it 
was not sold separately, but with other articles, for a 
gross sum, would not make it less a sale. It therefore 
comes within the letter of the law, andit is also within 
its spirit. Ifthe use of such articles is injurious, it 
would seem to be especially within the spirit of the 
act to prohibit public caterers from selling them to 
their guests as part of an ordinary meal. 

Paxson, C. J., dissented from this con- 
clusion, saying: 

The prohibition of the sale of the article of food 
known as “‘oleomargarine,’” was intended to apply 
only to dealers, or persons engaged in the sale thereof 
in the line of their business. When the legislature 
used the word “sale,” it is fair to assume that it was 
employed in the sense in which it is popularly under- 
stood. If it was the intention not only to prohibit 
sales of oleomargarine, but also its use as an article of 
food, or in the preparation of food, by proprietors of 
eating-houses, restaurants, and hotels, it was easy to 
have said so in express terms. As the act stands, 
there is nothing to warn the defendant that he violated 
it by placing oleomargarine on his table as an article 
of food. Iam unable to see how the legal or the 
popular meaning of the word “‘sale’’ will support this 
judgment. A sale is the transfer of the title to prop- 
erty at an agreed price. Story, Sales, § 1; Creveling v. 
Wood, 95 Pa. St. 152. I find nothing in the facts as 
set forth in the case stated, to justify the conclusion 
that there was a sale of the oleomargarine. The two 
individuals referred to entered the defendant’s place 
of business, and ordered a meal. It was furnished 
but oleomargarine formed no part ofit. Itis true, 
there was some of that articleon thetable. They 
might have partaken of it, but they did not. When 
they left they carried the oleomargarine away with 
them. This, in my opinion, they had no right to do. 
A guest at a hotel may satisfy his appetite when he 
goes to the table. He may partake of anything that is 
placed before him, but, after filling his stomach, he 
may not also fill his pockets, and carry away the food 
he cannot eat. This I understand to be the rule as 
applicable to hotels and eating-houses in this country, 
and if there is anything in this case to take it out of 
its operation it does not appear in the case stated. 
The illustration of the bottle of wine, referred to in 
the opinion of the court, does not appear tome a 
happy one. Surely, if the proprietor of a hotel places 
a bottle of wine before his gucsts who do not partake 
thereof, it cannot be said that it is a sale of the wine, 
nor has the guest the right to carry it away. He 
might as well carry off the table furniture. 








A REFORM IN TESTIMONY. 


Observation and experience, the two great 
teachers, have made it clear that in all civil 
cases originating in common law and chan- 
cery courts the testimony should be taken in 
depositions or other documentary form. If 
it is but a deed, lease or other document that 
a party wishes to introduce in evidence, let 
him but deliver a copy to his adversary and 
request an admission of the genuineness of 
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the original which, if refused, he can then 
prove up, and at the expense of the party so 
refusing, if the refusal is willful. This is 
the statute to-day in Missouri as to proving 
of papers or documents. § 2182, Rev. Stat. 
of 1889. 

The advantages of doing away with what 
is called the old common-law method of actu- 
ally producing the witnesses in court are 
manifold. If the testimony of each and 
every witness who is to give evidence is re- 
duced to a deposition, there is a saving in 
expense, a greater certainty in the right pre- 
vailing, less delay in the trial of cases. When 
the trial comes on there will be no uncer- 
tainty in the mind of the court or jury as to 
what testimony has been introduced. If 
there is a jury, let them take the testimony 
to their room as they do the instructions to 
aid in making up a verdict. Half or more 
of the disagreements of juries arise over dis- 
putes as to what testimony has been given at 
the trial. How frequently does the jury 
come into the court room, announce they 
could not agree; the court would inquire 
what is the difficulty, as to the law or the 
facts. Usually the answer is as to the facts, 
‘‘we disagree as to what certain witnesses 
testified.’’ Then the court says, I cannot 
aid you, it is for you the jury, to examine 
the testimony and determine what are the 
facts. Supposing instead of this pitiable, 
out now necessary, confession, the court 
could have said to the jury: ‘‘There need be 
no disagreement as to the testimony intro- 
duced; it is all there before you in these 
depositions and documents; retire and read 
them.’’ How much more conducive to jus- 
tice? That old and time honored picture, 
framed and hung up in many lawyers offices, 
entitled, ‘‘Trial by Jury’’ which represents a 
battle of force instead of a conference of 
reason, likely had its inspiration in the jury 
disagreeing as to what the evidence was. 
That it is absurd to suppose the ‘‘average 
juror,’’ and we must take the average, re- 
member even a tithe of the testimony of 
twenty-five witnesses who give their evidence 
orally in court at the trial, goes without say- 
ing. 

Upon the equity side of the United States 
Circuit Court all testimony introduced must 
he by deposition, and the testimony is to be 
closed in ninety days after the issues are 





settled, unless for good cause further time is 
grapted. This manner of taking testimony 
has been in vogue since the government was 
established, and was borrowed from the high 
court of chancery in England. The lawyer 
is yet to be found who would change this 
practice if he could and return to the Babel 
of introducing the witnesses in open court to 
testify orally. 

Civil litigation is but a battle for money or 
property. The greater promptness with 
which this battle is fought and ended, at the 
least expense, and with the greatest certainty 
of right resulting, the better for the courts, 
the litigants, everybody concerned, and the 
country at large. Civil litigation in its end- 
ing should be but a business settlement. 

No doubt this change in the preparation 
and introduction of evidence wuuld result in 
fewer jury trials, and many more cases would 
by consent of the parties be sent toa referee. 
Of course there would be no change in crim- 
inal prosecutions. The constitution there 
provides that the accused shall have the right 
‘*to meet the witnesses face to face.’’ Thus 
and otherwise the vocation of the great jury 
lawyer would not be taken away. 

If the change suggested was adopted there 
are of course questions of detail to be con- 
sidered and determined. For example, if a 
deposition is to be taken out of the city or 
county where the cause is pending, let it be 
taken only upon written interrogatories, 
served by each party upon the other, unless 
both sides are represented at the taking. Do 
not allow, under a definite penalty, the giving 
of a notice to take a deposition, unless the 
party actually intends to take the deposition, 
so that the one notified if he really intends 
to be present would not be led upon any wild 
goose chase. The expense of taking deposi- 
tions can be lessened, uniform, certain and 
convenient rules adopted, facilitating the 
work. 

Supposing this plan of taking and present- 
ing testimony were adopted, counsel would 
know when their case was ready to be sub- 
mitted. After the time limited for taking 
testimony had expired counsel could then, if 
they saw proper, file briefs and arguments, 
and most likely would do so in equity cases 
and common law cases where a jury had been 
waived. Unless counsel wished to make an 
oral argument they need not sit around the 
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court room for hours and days waiting for a 
case to come up; but the court in calling the 
docket would inquire of the clerk what was 
on file in that case, and, being informed, the 
court would, say the cause is considered as 
submitted. All this would promote and offer 
a premium for diligence and attention upon 
the part of the lawyer. The chief cause of 
the uncertainty of the outcome in litigation is 
that no one knows or can know before hand 
what the testimony is going to be at the trial, 
how many witnesses, who they are, what their 
interest, bias or prejudice may be, or what 
they are going to testify. The trial is con- 
ducted hurriedly, is full of surprises; when 
the testimony is closed the instructions are 
written onthe spur of the moment, deter- 
mined by the court as quickly, upon the first 
impression. Is it any wonder that there are 
so many mistrials, appeals and reversals? 
No, the wonder is there are not more. 

The change here suggested will come, but 
when? I answer when the judges and law- 
yers take up this question, discuss it and pass 
it toa determination. At one time plead- 
ings were oral. Afterwards to make them 
more certain, and to preserve them, they were 
and are now required to be in writing. At 
one time ‘‘livery of seizen’’ was a sufficient 
conveyance; afterwards and now a written 
conveyance is required. Stenographers and 
type-writers have made the work easy to the 
accomplishment of what is in this paper sug- 
gested. L. P. CunnINGHAM. 

Kansas City, Mo. 








THE SUPREME COURT AND THE 
CONSTITUTION.* 

In delivering the judgment of the Supreme 
Court of the United States in the case of The 
State of Florida v. The State of Georgia,! Chief 
Justice Taney said: 

‘-The case, then, is this: Here is a suit between 
two States, in relation to the true position of the 
boundary line which divides them. But there 
are twenty-nine other States who are also 
interested in the adjustment of this boundary, 
whose interests are represented by the United 
States. Justice certainly requires that they 


* An address, by Hon. Henry Hitchcock, at the 
Centennial of the United States Supreme Court, held 
at the Metropolitan Opera House, New York City, 
February 4th, 1890. 

117 How. 494, 





should be heard before their rights are con- 
cluded by the judgment of the court. * * * 
A suit in a court of justice between such parties, 
and upon such a question, is without example in 
the jurisprudence of any other country.” 

This impressive statement illustrates, but only in 
part, the nature, the novelty and the dignity of the 
unexampled powers which that court has exercised 
during the period of an hundred years, whose 
auspicious close we celebrate this day. 

It has been deemed appropriate to this commem- 
oration that something should be said concerning 
the exercise of the powers of the supreme court 
since its organization. Its immense and various 
work cannot be even outlined here—mueh less 
commented on. At most, within the narrow limits 
unavoidably prescribed, one may endeavor to 
point out some of the broad lines along which it 
has kept pace with the infant nation’s marvelous 
growth, and has dealt with exigencies unforeseen 
though not unprovided for, by unfolding, with 
firm but cautious hand, the broad and prescient 
purpose of the constitution. With unfeigned 
diftidence, in this presence, is such a task ap- 
proached. 

The supreme court exists in virtue of the 
express mandate of the constitution. Keeping 
separate and distinct the three great depart- 
ments, the legislative, the executive and the 
judieiary, that instrument defines the sphere and 
enumerates the limited powers of each with un- 
surpassed simplicity, brevity and precision. 

A division of the powers of government was not a 
political device newly invented by the statesmen 
who framed the constitution of the United States. 
The men of 1787 were familiar, in theory and 
practice both, with what Madison, in The Fed- 
eralist, called that ‘invaluable precept,’ that the 
accumulation of all the powers of government in 
the same hands, whether of one, a few or many, 
is the very definition of tyranny. The splendid, 
the unparalleled achievement of our forefathers 
lay in their successful application of that precept 
to the unprecedented problems before them. For 
not only did they distribute among three distinct 
and independent departments the powers of the 
national government, securing to that government 
absolute supremacy within ils appropriate but 
limited sphere, while also preserving to the sev- 
eral States the autonomy and internal powers 
essential to their welfare; but they so framed and 
established the national judiciary, the weakest of 
those departments, holding neither purse nor 
sword, strong only in the reverence of the people 
for the sanctions of law, as to make the courts, 
while strictly exercising their judicial functions 
in pursuance of established rules and principles 
of law, at once the arbiters of public and private 
right, and, in the words of Alexander Hamilton, 
“the bulwark of a limited constitution against 
legislative encroachment.” 

The judiciary department was established 
by the third article of the constitution; whose 


2No. XLVII (J. C. Hamilton’s ed., 1864), p. 373. 
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brief but comprehensive clauses prescribe 
the extent~of the judicial power of the 
United States, vesting it in one supreme 
court and in such inferior courts as the congress 
may from time to time ordain and establish. The 
jurisdiction vested in the supreme court by the 
constitution is two-fold, original and appellate. 
Its powers have been exercised, in by far the 
largest part, in virtue of the latter. Their vast 
reach and effectiveness have sprung from the 
fact, the great and novel political fact, that the 
Government of the Union is one which, in all its 
departments, operates directly upon individuals. 
This has been the open secret of its successful 
working—this the feature which, more than any 
other, distinguishes it from every federal system 
that went before. 

To the supreme court, ‘‘the living voice of the 
constitution,’”’ belongs the ultimate development 
of the powers which that instrument confers, so 
simple in their enumeration, so vast and varied 
in respect of the interests to which they relate. 
In fulfilling its great trust, that court, in what- 
ever has concerned the national welfare, has 
stuod for the conscience of the people of the 
United States; and while expounding their su- 
preme will as expressed in the fundamental law, 
has enforced its self-imposed restraints for the 
protection of the rights which that law secures. 

Within their respective spheres, all the powers 
granted by the constitution are supreme. But 
their sphere is limited; first, by the nature of the 
powers themselves; second:y, by the extent of 
the grant creating them. 

The jurisdiction of a court is defined 
to be the power to hear and determine 
a cause. That power can rightfully be ex- 
ercised only for the determination of an actual 
controversy, brought before the court in legal 
form ; and the judicial power of the United States 
extends to such cases or controversies only as are 
specified in article III of the constitution, or in 
some act of congress pursuant thereto. These 
cardinal propositions have been illustrated, on 
many important occasions, throughout the his- 
tory of the supreme court. 

In 1792, Chief Justice Jay and his associ- 
ates declined to execute an act of congress 
which assigned to the circuit courts certain 
duties concerning pensions, not of a judicial 
nature. In 1795, Washington, upon the ad- 
vice of his cabinet, requested the opinions of the 
judges of the supreme court as to the proper con- 
struction of the treaty with France; but they de- 
clined to answer, holding it improper to give 
opinions upon any question not brought before 
them inlegal form. So, in cases properly brought 
before it, the court has steadily disclaimed any 
power in the judiciary to determine questions of 
a political nature, or which involved the exercise 
of executive or legislative discretion, or of the 
powers reserved to the States. In a series of de- 
cisions from 1829 to 1889, involving questions 
arising under treaties with various European 





powers, with China and with Indian tribes, the 
court has uniformly held itself concluded by the 
political acts of the executive and legislative de- 
partments. 

Many other judgments of great importance 
illustrate its adherence to that general rule, in 
respect of the powers of congress, of the execu- 
tive and of the several States. Thus, in 1819, the 
court affirmed, in McCulloch v. Maryland,* the 
constitutional power of congress to create the 
Bank of the United States, as an appropriate 
means of executing undoubted powers of the 
government; and in Juilliard v. Greenman,‘ io 
1883, the power of congress to make United 
States treasury notes a legal tender, as another 
means appropriate to that end; but in both cases 
held that the expediency of exercising such a 
power was a political question upon which the 
court was not authorized to pass. In Luther v. 
Borden,’ in 1848, it held that the court was bound 
by the president’s decision as to which of two 
rival organizations was the lawful State govern- 
ment of Rhode Island: in Texas v. White,* ia 
1868, that the State government of Texas, which 
congress and the president had recognized, must 
be held competent to prosecute a suit in the name 
and behalf of that State: in Georgia v. Stanton,’ 
in 1867, that the court could not entertain a bill 
by the State of Georgia to enjoin the secretary of 
war from carrying into execution the so-called 
reconstruction acts, since it necessarily involved 
the adjudication of questions and rights of a 
political character. Besides these, I can only 
allude to that highly important series of decisions 
from the License Tax Casez,® in 1866, to Kidd v. 
Pearso=,® in 1888, including the Louisiana 
Slaughterhouse Cases,” the Mississippi Lottery 
Case," the Pennsylvania Oleomargarine Case,!® 
and the Prohibitory Liquor Law Cases,” from 
Iowa, Massachusetts and Kansas; in which, un- 
der varying circumstances, the court steadily up- 
held the police power of the States, when exer- 
cised consistently with the restrictions of the con- 
stitution. 

I cannot longer dwell upon this character- 
istic of the exercise of its powers. Omitting 
allusion, for the moment, to the exceptional cir- 
cumstances and the momentous political conse- 
quences of the opinions in the Dred Scott Case,# 
the history of the court, in that regard, may be 
epitomized in the impressive words of Chief 
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Justice Chase, announcing the dismissal of the 
appeal in Ex parte McCardle:® ‘Judicial duty 
is not less fitly performed by declining ungranted 
jurisdiction than in exercising firmly that which 
the constitution and the laws confer.’’ 

Turning to the affirmative exercise of its pow- 
ers, how vast is the field which opens to view! 
Chief among them, and upon which has depended 
the due exercise of every other, is that of inter- 
preting the supreme law of the land. 

Consider for a moment what this implied, a 
hundred years ago. To the court itself, a tribu- 
nal without an example, was confided the devel- 
opment of a constitution which had no precedent. 
That constitution was itself an experiment, a 
compromise—‘‘extorted,’’ as John Quincy Adams 
afterwards said, “from the grinding necessities 
of a reluctant people;’’ the people of thirteen in- 
dependent States, reluctant to surrender on any 
terms, even to a government created and con- 
trolled by themselves, the separate and jarring 
powers which threatened, like the warriors sprung 
from the dragon’s teeth sown by Kadmus on 
Theban soil, to perish in deadly mutual strife. 
But the experiment was begun; the several de- 
partments of the new government assumed the 
exercise of the powers intrusted to each. 

In the first contested case before the court, the 
State of Georgia was complainant and creditor. In 
the second that State was sued in the supreme court 
as a debtor, by Chisholm, a citizen of South Caro- 
lina. There could have been no severer test of 
the wisdom, the courage or the power of the new 
court. The objection angrily made to the con- 
stitution in 1788, that under the jurisdiction it 
conferred upon the federal courts the sovereignty 
of the State might be arraigned like a culprit at 
their bar, had been met by earnest disclaimers 
from such federalists as Hamilton and John Mar- 
shall; but that jurisdiction was now invoked in 


. earnest. 


Passing over details of great historical in- 
terest, it must suffice to say that the court, pro- 
ceeding with extreme deliberation, but unmoved 
by the general excitement and alarm which found 
voice in the solemn protest and remonstrance of 
Georgia, appearing by eminent counsel for that 
purpose alone, firmly maintained its jurisdiction. 
Georgia responded by a statute denouncing the 
penalty of death against any one who should pre- 
sume to execute such process within her jurisdic- 
tion. But the threatened collision never came. 
The duty of the court had been fulfilled, and its 
power asserted, with a dignity and courage which 
gave new weight to the sanctions of the consti- 
tution. The question of changing the funda- 
mental law was submitted to the people of the 
United States, in the deliberate method provided 
by that instrument, pending which the plaintiff 
made no effort to enforce the judgment; and in 
the case of Hollingsworth y. Virginia, in 1798, 
the supreme court, declaring the XIth amendment 
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to have been constitutionally adopted, renounced 
“any jurisdiction, in any case, past or future, in 
which a State was sued by the citizens of another 
State, or by citizens or subjects of any foreign 
State.” 

The vital principle maintained in_ the 
Chisholm case,” was that of the supremacy of the 
United States in the exercise of its judicial power, 
within the limits prescribed by the constitution, 
whatever the court should determine those limits 
to be. The XIth amendment narrowed those 
limits in respect of what Chief Justice Jay called 
“the suability of a State;’’ but its ratification, so 
far from conflicting with that principle, affirmed 
it. 

During more than four-score years, from the 
case of Marbury v. Madison,® in 1803, to the 
Chinese Exclusion Case,” in May, 1889, that 
supremacy has been maintained by the court in 
many judgments of the greatest moment, de- 
livered under widely varying circumstances. I 
cannot here enumerate those judgments, much 
less the steps by which, through successive phases 
of the national life, the brief and pregnant clauses 
of the constitution have been interpreted and de- 
veloped by means of them. It was the surpassing 
good fortune of the people of the United States— 
rather let us say an earnest of their guidance by 
a benign and superior power—that during the 
formative period of their history, for an entire 
generation, this was mainly the work of the great 
chief justice, whose acute and powerful intellect, 
whose exalted purity of character, whose rare 
union of unflinching courage with judicial cau- 
tion, and whose wide and varied experience at 
home and abroad, in the service of his State and 
of the United States, peculiarly fitted him for 
such a task. Beacon-lights of the nation’s juris- 
prudence, illuminating with prophetic radiance 
the dark waters of the distant future, those lumi- 
nous judgments have shone out, and still shine 
for us afar, marking out its course, warning it of 
perils on either hand—the quicksands of legisla- 
tive or executive encroachment, and the danger- 
ous opposing reefs of uncontrolled State sover- 
eignty, white with the breakers of anarchy and 
civil war. 

The constitution gives jurisdiction to the courts 
of the Union in two classes of cases. In one class, 
that jurisdiction depends entirely on the charac- 
ter of the parties, whatever the subject of contro- 
versy; in the other, upon the character of the 
cause, whoever the parties may be. Under the 
latter head, for the most part, have come before 
the supreme court those great controversies affect- 
ing the national peace and harmony, the necessity 
for whose adjustment brought about the compro- 
mises of the constitution. It is in the exercise of 
the powers relating to these that the court has 
performed its most important and characteristic 
work; and none other can be mentioned here. 
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Few and simple are the express provisions of the 
constitution upon which their efficiency mainly 
rests. They are, that the judicial power of the 
United States shall extend to every case, in law 
and equity, arising under the constitution, laws 
and treaties of the United States; and that the 
constitution, and the laws and treaties made in 
pursuance thereof, ‘“‘shall be the supreme law of 
the land and the judges in every State shall be 
bound thereby.” 

From these, by inevitable consequence, devel- 
oped and applied by the court as each case has 
arisen, it follows that the judicial power of the 
United States operates directly upon individuals; 
that it controls the unauthorized judgments of 
State courts; and that it must declare and treat 
as void any law, State or federal, not warranted by 
the constitution. 

More than seventy years have passed since 
the supreme court first vindicated, with ex- 
traordinary force and clearness, its power 
and duty under the constitution and laws of the 
United States, 10 review and control the judg- 
ments of State courts by which should be denied 
any right or privilege claimed under the author- 
ity of the United States. No power of the court 
was more jealously denied; for against+it were 
often arrayed the angry passions and prejudices 
aroused by State pride and fostered by local in- 
terests. But while thus maintaining the just su- 
premacy of the constitution and laws of the United 
States, the court has with equal emphasis up- 
held the authority of State officers and State 
courts in their appropriate and independent 
sphere, and asserted the paramount duty of both 
State and federal courts to ‘‘co-operate as. har- 
monious members of a judicial system co-exten- 
sive with the United States.” A power so 
unique, so far-reaching, was never before exer- 
cised by any tribunal. Springing from our dual 
system, of which it is at once a characteristic and 
an essential feature, it is a purely judicial, never 
a political power. Under circumstances infi- 
nitely various, it has protected the personal rights 
to life, liberty and property which are guaranteed 
by the constitution; while its uniform and be- 
nignant operation has proved, in the words of 
Chief Justice Marshall,—‘‘indispensable to the 
preservation of the Union, and consequently of 
the independence and liberty of these States.” 

No exercise of the judicial,power has excited 
among foreign jurists so great admiration as. that 
by which is treated as void a law repugnant to 
the constitution; a power habitually exercised 
by both State and federal courts, and familiar to 
Americans. 

Neither the federal nor any State constitution 
in terms grants such a power. It results from 
established legal principles, whenever the man- 
date of an inferior conflicts with that of a superior 
legislative authority; whether the former be a 
corporate by-law or a municipal ordinance trans- 
gressing the charter, or a legislative enactment in 
disregard of constiutional limitations. In exer- 





cising it, the court simply-fulfills its judicial duty 
of declaring the supreme law and applying it to 
the case in hand. It is therefore essentially a law- 
interpreting, never a,.law-making power. ‘‘Judi- 
cial power,”’ said the court, in an historic case, 
‘tis never exercised for the purpose of giving ef- 
fect to the will of the judge; always for the pur- 
pose of giving effect to the will of the law.” 

The court first asserted this power in 1803, in 
Marbury v. Madison ;* upon grounds so impreg- 
nably set forth that it has never been questioned. 
It has since been exercised in more than two hun- 
dred cases; in twenty of which acts of congress, 
in the remainder many legislative and municipal 
enactments in thirty-four of the States, were held 
void. With far greater frequency it has been 
invoked in vain; for the maxim of the court has 
always been that it should never pronounce an 
act of the legislature void, unless ‘‘upon a clear 
and strong conviction of its incompatibility with 
the constitution.’> When we consider the amaz- 
ing growth of the nation which these cases reveal, 
still more the phases of its history and the vast 
importance of the controversies to which they 
relate, how impressively they illustrate the en- 
larging scope and influence of the powers exer- 
cised by the court since its organization, and its 
relations to the jurisprudence of the country! 

Take, for one example, that ever-enlarging 
question of the power of congress to regulate 
commerce. In the great case of Gibbons v. 
Ogden,”! in 1824, the court reversed a judgment of 
the New York Court of Errors, upholding a law 
of that State which was held to conflict with this 
power as exercised by congress; then first ex- 
pounding that brief ‘‘commerce clause,’’ which 
embodies one of the great compromises of the 
constitution. Upon that foundation rest hundreds 
of later judgments, determining the questions, 
ever pew, presented by the vast commercial de- 
velopment of the country, especially of the com- 
merce between the States, by methods of commu- 
nication not yet imagined a hundred years ago. 
In fifty-one of these judgments the court has held 
void, as regulations of commerce, enactments in 
nineteen States. Fifty-three years after the de- 
cision in Gibbons v. Ogden, its doctrines were 
applied under novel conditions in the Pensacola 
Telegraph Case,” which declared exempt from 
State control an instrumentality of commerce 
unknown even to science in the days of Marshall; 
but whose slender wires, girdling the continent, 
now closely bind this ancient empire State and her 
Atlantic sisters to those new empires of the Pacific 
coast, and those from whose mountain tops flashed 
out but yesterday the splendor of the twin con- 
stellations newly-emblazoned upon the azure sym- 
bol of the Union which embraces them all. ‘*The 
powers of congress,”’ said the court, ‘‘are not con- 
fined to the instrumentalities of commerce known 
and in use when the constitution was adopted, 
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but keep pace with the progress of the country.’’ 
The court, in the exercise of its powers, has kept 
pace with both — whether in determining the 
novel questions of public welfare and State con- 
trol growing out of the enormous development of 
the steam railway, another of those new Titans 
in the service of modern civilization, or in con- 
struing the laws which govern the vast commerce 
upon our inland seas. 

Reluctantly passing over many other important 
examples, I cannot omit one interesting illustra- 
tion of the deliberate but bold and timely steps 
by which the court has developed the judicial 
power of the United States. That power is de- 
clared to extend ‘“‘to all cases of admiralty and 
maritime jurisdiction.” In 1828, Chief Justice 
Marshall held® this class of cases to be distinct 
from those ‘‘arising under the constitution and 
laws of the United States;’’ that cases in admi- 
ralty do not, in fact, arise under that constitution 
or those laws, but are as old as navigation itself; 
and that the maritime law, as it has existed for 
ages, is applied by our courts to these cases as 
they arise. But it was applied, at first, subject to 
the rule adopted from the English courts, making 
tide-water the limit and test of navigation, and 
consequently the boundary of admiralty jurisdic- 
tion. Such was the fact in England, and practi- 
cally the fact in the United States, when the con- 
stitution was ratified. But the hardy pioneers of 
the great west were already swarming over its 
mountain barriers, conquering the wilderness, 
driving out the savage, and soon floating their 
peltry-laden flatboats down its great rivers to the 
gulf. ‘The energy of another generation con- 
verted those national water-ways into the busy 
avenues ofa fast-developing commerce, conducted 
by the resistless power of steam upon thousands 
of miles of inland waters. From the vast terri- 
tory bordering upon these new States were suc- 
cessively carved, whose inharmonious laws, 
administered by separate tribunals, began to fetter 
that commerce in its growth. For a time the 
English rule was adhered to, but more and more 
the need was felt for the uniform and settled rules 
of admiralty jurisdiction. In the case of The 
Genesee Chief, in 1851, the question again arose; 
the grounds and reasons of that rule were re-ex- 
amined by Chief Justice Tauey, their insufficiency 
demoustrated, and the exclusive admiralty juris- 
diction of the United States over all inland waters 
in fact navigable was established in a masterly 
judgment, and has ever since been maintained. 

But the constitution was also ordained ‘to 
establish justice.’”’ Conspicuous among the evils 
it was designed to remedy were tbe laws passed 
by verious States interfering with contracts; long 
afterwards described by Chief Justice Marshall as 
‘*a mischief so great, so alarming, as not only to 
impair commercial intercourse, to threaten the 
existence of credit, but to sap the morals of the 
people and destroy the sanctity of private faith.” 
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Hence, the express restriction,—‘‘No State shall 
pass any law impairing the obligation of con- 
tracts,’’ which the court has interpreted and en- 
forced in some of its most famous judgments. In 
fifty-seven such decisions, enactments in twenty- 
two States have been declared void, the earliest 
in 1810, the most famous in 1819, the Dartmouth 
College Case,» in which the charter of an elee- 
mosynary corporation was upheld as a contract 
inviolable by subsequent State legislation. ‘The 
doctrines of this case, in the words of Chief Jus- 
tice Waite, sixty years later, ‘‘have become so 
imbedded in the jurisprudence of the United 
States as to make them to all intents and purposes 
a part of the constitution itself.” 

Many later judgments have enforced them, as 
well by upholding against State legislation the 
sanctity of a contract, once clearly established, as 
in maintaining the right and duty of each State, 
in harmony with the constitution, to control its 
internal affairs and to care for the health, the 
morals, the education ai.d the good order of its 
people. 

Different in subject but akin in spirit and prin- 
ciple, have been the judgments, from Worcester 
v. Georgia,™ in 1832, to United States v. Kagama,” 
in 1885, and Choctaw Nation v. United States,* 
in 1886, in which were asserted the power and 
duty of the United States to proteet the Indian 
tribes, helpless and dependent wards of the na- 
tion, from the violence of local ill-feeling and 
from oppression by State power. 

Widely differing from both as to subject and 
parties, but still fulfilling that great purpose ‘‘to 
establish justice,’’ have been its judgments deter- 
mining, as between States of the Union, the loca- 
tion of their boundaries. Controversies of that 
nature were pending betweeen eleven States when 
the constitution was framed. Seven such suits, 
in which States of the Union were plaintiff and 
defendant, have been determined by the supreme 
court. Upon leave granted at its present term, 
the State of Virginia filed in that court, but the 
other day, its bilt in equity against the State of 
Tennessee, for a decree establishing the boundary 
between them; the averments of which plainly 
disclose the beneficent character of the jurisdic- 
tion invoked, and its alternative of violence and 
bloodshed. Unexampled, indeed, in the history 
of jurisprudence, are such suits, between such 
parties, before such a tribunal. 

Two of the three great compromises of the con- 
stitution were made with slavery; an institution 
then believed to be slowly dying, and whose evils 
have seldom been depicted in words more power- 
ful or more prophetic than those of George Mason, 
of Virginia, in the federal convention of 1787. 
No man could then foresee the industrial revolu- 
tion destined to give it new life, the consequent 
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increase of its power, its ceaseless struggles for 
extension,the legislative compromises successively 
made in vain, or the fierce political controversies 
growing more and more dangerous through two 
generations. The Kansas-Nebraska Act of 1854, 
repealing the so-called compromises of 1820 and 
1850, re-lit the smouldering fires, and hastened 
the confiict, long postponed but some day inevi- 
table under eternal laws. The decision by the 
supreme court, in the Dred Scott Case,” of ques- 
tions incapable, under such circumstances, of 
judicial settlement, added fuel to the flame. At 
the dreadful cost of four years of civil war, that 
supremacy of the nation was forever vindicated 
which the court, through Jay and Marshall, had 
demonstrated, and through Taney had maintained. 
By their own appeal to arms, the advocates of 
secession and the defenders of slavery had 
brought about the destruction of both. 

Peace was restored, and the people of the 
United States inscribed in their fundamental law 
new guarantees of universal liberty, of citizenship, 
and of the equal protection of the laws. New 
and grave problems arose, not all yet solved, and 
capable of solution only by a people whose rever- 
ence for law shall peacefully secure to every citi- 
zen the rights which neither force nor fraud can 
permanently deny. 

With the new order, and the new legislation, 
State and national, which that demanded, new 
questions have arisen for judicial determination. 
In many important judgments, including some 
already mentioned, the court has further ex- 
pounded as well the rights of the citizen as the 
enlarged powers and duties of the general govern- 
ment, and its relations to the political communi- 
ties whose people established, a hundred years 
ago, an “indestructible Union of indestructible 
States.”” By means of that great writ of habeas 
corpus, it has maintained, as against executive 
power acting through a military commission, the 
right of the citizen to trial by jury. It has an- 
nulled, as ex post facto, new test oaths and penal- 
ties imposed by congress and by the States. It 
has prohibited unreasonable searches or seizures, 
and has protected the citizen against unlawful 
imprisonment, under color of the legislative power 
of congress, while maintaining unimpaired its 
privileged freedom of debate. As against con- 
gress and the States alike, it has forbidden the 
taxing power of either to impede the exercise by 
the other of its appropriate functions of govern- 
ment. It has enforced the obligation of lawful 
contracts, while declaring utterly void those in- 
tended to aid the rebellion, and refusing to rec- 
ognize, as contracts, improvident grants by State 
legislatures of privileges inconsistent with the 
rightful authority of the State or its duty to its 
people. It has applied the doctrines of that great 
judgmentin Gibbons v. Ogden tothe new and 
more powerful instrumentalities of modern com- 
merce, expounding and enforcing the new legis- 
lation made neeessary by its enormous growth. 
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Interpreting those great amendments to the con- 
stitution in the light of the wrongs they were 
designed to remedy, it has shielded citizen and 
alien alike, of every race and color, against un- 
equal laws and oppressive ordinances; but while 
upholding the power of congress to enforce them 
by ‘‘corrective legislation,”’ has denied its right to 
supersede the legislatures of the States. Strongly 
asserting the right and power of the United 
States, by means both cf the legislative and of the 
judicial power, to guard the purity of national 
elections and to protect the officers and agents of 
the nation in the discharge of every duty, and 
steadily upholding the supremacy of the general 
government, within its sphere, ‘‘over all persons 
and territory and things”’ throughout the Union, it 
has not less firmly maintained the power and 
duty of each State, within its proper sphere, to 
legislate for the welfare of its people. In its own 
terse phrase, the court ‘thas held with a steady 
and an even hand the balance between federal 
and State power.”’ 

The judicial powers which the court has exer- 
cised are granted and defined in the constitution. 
The true power of the court has resided, and must 
ever dwell, in the sincere respect and unbought 
coufidence of the people of the United States; a 
people conscious that with themselves still rest 
the form and destiny of their free institutions, and 
that upon their reverence for the sanctions of law 
the safety and endurance of those institutions 
depend. 

The century now ended had but half elapsed 
when De Tocqueville wrote: ‘‘A more imposing 
judicial power was never constituted by any peo- 
ple. The supreme court is placed at the head of 
all known tribunals, both by the nature of its 
rights, and by the class of justiciable parties which 
it controls.”’ 

Reviewing, at the century’s close, the exercise of 
those powers, with what patriotic pride, with what 
reverent thankfulness to the supreme ruler of na- 
tions, may we not justly regard, in either view of its 
jurisdiction, this most august of human tribunals! 
In one aspect, we contemplate the vast conflicting 
interests, of private and public concern, whose 
adjustment has been demanded by the unparal- 
leled growth and development of a great people, 
and the still graver controversies among powerful 
States, such as elsewhere drain the life-blood and 
make desolate the homes of nations; alike peace- 
fully determined by those judgments,.pronounced 
by illustrious men, the records of which are more 
glorious than the blazonry of battle-flags, since 
upon them are inscribed the bloodless victories of 
peace, nobler than all the triumphs of war. In 
the other, the imagination pictures .that impres- 
sive spectacle, the unbroken procession, through 
all those years, of the suitors who have come be- 
fore its bar,—suitors, not suppliants, of every_class 
and race and rank, the citizen, the friendless alien 
and the representative of the proudest State, for 
whose equal protection that sublime purpose, ‘‘to 
establish justice,”’ is declared. 
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Such are the judicial powers in whose pure and 
faithful exercise is reflected and fulfilled,—so far 
as mortal man may fulfill the perfect ordinances 
of Heaven,—that divine and eternal law, ‘“‘whose 
seat is the bosom of God, whose voice is the har- 
mony of the world.”’ 








CONSTITUTIONAL LAW — COMMERCE BE- 
TWEEN STATES. 


STATE V. INDIANA, ETC. CO. 





Supreme Court of Indiana, November 6, 1889. 


1. Natural gas, when placed in pipes for transpor- 
tation, is an article of commerce. 


2. A State law, forbidding any one engaged in drill- 
ing for natural gas to convey the same by his pipes to 
any place without the State for use without the State, 
on penalty of a forfeiture of his real estate used in the 
business, is a regulation of commerce between the 
States, and is void. 


ELLIOTT, C.J.: At the last session of the gen- 
eral assembly, several acts were passed upon the 
subject of mining, using and disposing of natural 
gas. The validity of one of these acts, that of 
March 9, 1889 is assailed upon the ground that it 
contravenes the provisions of the federal consti- 
tution. The first section of the act, which is here 
the direct subject of controversy, reads thus: 
‘Section 1. Be it enacted by the general assembly 
of the State of Indiana, that it shall be unlawful for 
any person or persons, company, corporation, or 
voluntary association to pipe or conduct natural 
gas from any point within this State to any point or 
place without this State. Any person or persons, 
company, corporation, or voluntary organization 
now or hereafter incorporated under any law of 
this or any other State, for the purpose of drilling 
and mining for petroleum or natural gas, or other- 
wise acquiring gas or petroleum wells, and the 
products thereof, and to furnish the same to its 
patrons, or to convert such product into gas for 
illuminating purposes or fuel, which shall have 
entered upon and acquired by deed of convey- 
ance, or appropriated or condemned, any real 
estate under any law of this State, for the pur- 
pose of laying its pipe lines or for and other pur- 
pose, which shall permit any gas to be conveyed 
or carried through its pipes to any place without 
this State, or for the purpose of being used with- 
out this State, shall forfeit all right, title, and 
interest in and to all real estate so appropri- 
ated, conveyed, or condemned, and _ the 
same shall revert to and become the property of 
the persons or corporations, their heirs, succes- 
sors, or assigns, who owned the same at the time 
of such appropriation, conveyance, or condemna- 
tion: provided, that the provisions of this act 
shall not be so construed as to prevent towns or 
cities divided by any of the boundary lines of 
this State and having a majority of the popula- 
tion of such cities or towns residing within this 
State, from being supplied with natural gas.” 





Elliot’s Supp. § 1875. On the 2lst day of Feb- 
ruary, 1889, an act was passed declaring that the 
word ‘‘mining”’ should be deemed to include the 
sinking of gas wells, and that the incorporation 
of companies and that. the subscriptions of stock 
under former laws are legalized. On the same 
day an act was passed authorizing gas companies 
to extend their pipes beyond the corporate limits 
of towns and cities. On the 20th day of the same 
month the general assembly passed an act author- 
izing natural gas companies to appropriate and 
condemn property. Jd. §§ 1016, 1809. All of 
these acts were put in immediate effect by the 
proper emergency clause. 

The appellee’s counsel contend that the act of 
March 9, 1889, is invalid because it is interstate 
commerce legislation, and such legislation, must 
be exclusively federal. In order to give any force 
to this contention, it is necessary to determine at 
the outset whether natural gas can be considered 
an article of commerce. With this preliminary 
question we have but little difficulty. Natural 
gas is as much an article of commerce as iron 
ore, coal, petroleum, or any other of the like 
products of the earth. It isa commodity which 
may be transported, and itisan article which 
may be bought and sold inthe markets of the 
country. Mining Co. v. Town of Elwood, 114 
Ind. 332, 16 N. E. Rep. 624; Carothers v. Phila- 
delphia Co., 118 Pa. St. 488, 12 Atl. Rep. 314; 
Conduit Co. v. Com., 90 Pa. St. 308; Transporta- 
tion Co. v. Coal Co.,5 W. Va. 382; The Daniel 
Ball, 10 Wall. 557; Kidd v. Pearson, 128 U.S. 1, 
9 Sup. Ct. Rep. 6. The gas in the earth may not 
be a commercial commodity; but when brought 
to the surface, and placed in pipes for transporta- 
tion it must assume that character as completely 
as coal in the cars, or petroleum in the tanks. 
We suppose it clear that Pennsylvania could not 
prohibit the transportation of coal or petroleum 
to another State, and there is no difference in 
principle between cases where coal is the com- 
modity affected and those in which it is natural 
gas. It is no doubt true that isa point at which 
a natural or manufactured product is not an arti- 
cle of commerce; but when it assumes such a form 
as fits it for transportation from State to State, it 
is, so far as the law of interstate commerce is con- 
cerned transformed into a commercial commodity. 
For the purposes of taxation, an article of prop- 
erty may not be regarded asa commercial com- 
modity until it has started on its way from one 
State to another; but property that may become 
an article of commerce cannot be kept in the 
State where it was produced, by a State law for- 
bidding its transportation. Coe v. Errol, 116 U. S. 
517,6 Sup. Ct. Rep. 475. If this were not so, 
then not only might coal or patroleum be kept 
within the State in which it was produced, but so 
might corn and wheat, cotton and fruit, and lead 
andiron. If such laws could be enacted and en- 
forced, a complete annihilation of interstate com- 
merce might result; and it was to prevent the 
possibility of such a result that the provision 
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vested exclusive power in the federal government 
was written in the national constitution. State 
v. Coach Co., 114 Ind. 155, 15 N. E. Rep. 814. 

The question as to the extent of the power of 
the State to control the business of mining is not 
necessarily involved in this controversy. Grant- 
ing, but not asserting, that procuring natural gas 
from the earth is mining, still, the question of the 
power of the State over that business is not so in- 
volved as to require our judgment uponit. The 
provisions of the statute are so firmly interlocked 
that separation is impossible. Where the provis- 
ions ofastatute are so clearly blended that a 
separation cannot be effected without substitut- 
ing another law for that intended to be enacted, 
none can be made by the the courts. Griffin v. 
State, 119 Ind.——, ante, 7. To authorize the 
courts to reject part and sustain part of a statute, 
‘the two parts must be capable of separation, so 
that each can be read by itself. Limitation by 
construction is not separation.’’ Baldwin v. 
Franks, 120 U. 8. 678, 7 Sup. Ct. Rep. 656, 763; 
Virginia Coupon Cases, 114 U.S. 269, 5Sup. Ct. 
Rep. 903-932, 962, 1020; Trade-Mark Cases 100 U. 
8S. 82; U.S. v. Reese, 92 U. 8. 214. In this in- 
stance, there is no attempt to regulate the busi- 
ness of mining, except insofar as that business 
may be connected with transporting natural gas 
out of the State. The priucipal object, and, in- 
deed, it is not too much to say, the sole object, of 
the statute is to prevent persons from conveying 
gas into another State; and the provisions of the 
act as to the sinking of wells is so bound up with 
the provisions designed to effect the principal ob- 
ject that separation cannot be made without com- 
pletely destroying the statute, and substituting 
another for it, by judicial construction. 

The power to regulate commerce between the 
States is exclusively in the the federal congress. 
An action by congress will not authorize the 
States to legislate in matters of interstate com- 
merce. Whatever doubt the earlier decisions 
may have created, and certainly there was for a 
time much confusion and conflict, it is completely 
removed by the recent decisions; and the law 
now is that all legislation in regulation of com- 
merce between the States must be enacted by the 
national legislature. ‘Transportation of com- 
mercial commodities from State to State is inter- 
state commerce, and the State legislatures can 
neither burden nor restrict it. Henderson v. 
Mayor, 92 U.S. 259; Chy Lung v. Freeman, Jd. 
275; Railroad Co. v. Husen, 95 U.S. 470; Rob- 
bins v. Taxing Dist., 120 U. 8. 489, 7 Sup. Ct. Rep. 
592; Bowman v. Railroad Co., 125 U. S. 465, 8 Sup. 
Ct. Rep. 689, 1062; Telegraph Co. v. Massachu- 
setts, 125 U.S. 530, 8 Sup. Ct. Rep. 961; State 
v. Coach Co., supra. 

The power of the federal congress over all mat- 
ters of interatate commerce, broad as the modern 
decisions declare it to be, does not absolutely ex- 
clude State legislation touching commerce be- 
tween the States. Police power not delegated to 
the general government resides in the States, as 





an inherent attribute of sovereignity. U.S. v. 
Dewitt, 9 Wall. 41; Slaughter-House Cases, 16 
Wall. 36; U.S. v. Reese, 92U.S. 214; Sherlock 
v. Alling, 93 U. S. 99; Patterson v. Kentucky, 97 
U.S. 501; Civil Rights Cases, 109 U. 8. 3, 3 Sup. 
Ct. Rep. 18; Smith v. Alabama, 124 U.S. 465, 8 
Sup. Ct. Rep. 564; Railroad Co. v. State, 128 U. 
S. 96, 9 Sup. Cr. Rep. 28. The States may, so 
long as they do no more than legitimately ex- 
ercise the police power, legislate upon matters 
connected with interstate commerce. Sherlock v. 
Alling, supra; County of Mobile v. Kimball, 102 
U.S. 691; Smith v. Alabama, supra; Railway Co. 
v. State, supra. It is almostimpossible, however, 
in view of the conflicting and confused state of 
the law as declared by the federal supreme court, 
to determine what that tribunal, with which rests 
the ultimate decision of the question, will event- 
ually regard asa legitimate exercise of the po- 
lice power of the States, since the doctrine de- 
clared in the case of Telegraph Co. v. Pendleton, 
122 U. S. 347, 7 Sup. Ct. Rep. 1126, is much more 
restrictive of the rights of the States, than that 
asserted in Smith v. Alabama, Railway Co. v. 
State, Munn v. Illinois,, 94 U. 113, and many 
earlier cases, But it is evident that the act un- 
der consideration cannot, under the rule laid 
down by the court of last resort, be deemed a leg- 
islative exercise of the police power. The act 
does not assume to provide for the safety, health, 
or comfort of the citizens; but its object is to 
prevent the sinking of gas wells, and the laying 
of pipe lines, by persons who desire to convey 
out of the State. It is not a regulation of the 
mode of procuring, transporting, or using natu- 
ral gas designed to secure the health, safety, or 
comfort of the citizens of Indiana. Neither in 
the title nor in the body of the act is it professed 
to be the legislative purpose to regulate the mode 
of procuring, transportating, or using natural gas. 
From beginning to end the purpose is plainly and 
unmistakably manifested; and that purpose is to 
prohibit the transportation of natural gas beyond 
the limits of the State. The act isin effect, as it 
is in words, a legislative prohibition directed 
solely against a designated class of persons. It 
is notthe mode of transportation against which 
prohibition is directed, but the persons who en- 
gage in the business. Plainly, too plainly for 
denial, the object of the statute is to keep nat- 
ural gas within our borders. Its object is not to 
protect our citizn3 from injury from the mode 
of procuring and transporting gas adopted by 
those who engage in the business of procuring or 
transporting it. The act cannot be taken out of 
the operation of the federa] decisions upon the 
theory that it is a valid exercise of the police 
power resident in every sovereign State, for the 
theory is without foundation. 

The right of eminent domain resides in every 
State, as one of the great elements of sovereignty. 
It was at one time held by the Supreme Court of 
the United States that the general government 
could not exercise the right within the territorial 
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limits of a State. Pollard v. Hagan, 3 How. 212- 
223. But this doctrine was denied in Kohl v. U. 
S., 91 U. S. 367. Whether the right of a State is 
or is not exclusive, or how far that of the gen- 
eral government extends, is, however, not mate- 
rial here; for there can be no doubt that the right 
dwells in the State. But whether the State can, 
by the exercise of this right, or by the denial of 
it, interfere with interstate commerce, is a ques- 
tion of no little difficulty and importance. Hap- 
pily, we are spared the delicate and difficult task 
of determining whether a State can delegate the 
the right of eminent domain to persons who con- 
fine their business exclusively within the terri- 
torial limits of the State, and deny it to those en- 
gaged in a business extending from State to State. 
The language of the act forbids the conclusion, 
which counsel seek to establish, that the legisla- 
ture meant to dono more than deny the right of 
eminent domain to persons desiring to transport 
natural gas from Indiana. The language of the 
section we have quoted leaves no room for con- 
struction; for, beyond controversy, its meaning 
is that no persoz shall be permitted to transport 
natural ges to another State. But, if there were 
doubt, it is entirely banished by other parts of 
the act. In the title is written: ‘‘An act to pro- 
hibit any person, firm, or corporation, company, 
or voluntary association, organized under the 
laws of this State or any other States, from pip- 
ing or otherwise conveying, from any point or 
points in this State, to any point or points with- 
out the State of Indiana, any natural gas or pe- 
troleum.’’ The third section of the act prescribes 
a penalty for violation of its provisions; and the 
provisions of this section apply to persons who 
acquire rights by purchase as well as those who 


secure rights by condemnation. The provisions | 


of the act are therefore firmly interlaced. There 
is a complete and indivisible unity. The unifica- 
tion is so thorough that no separation can be ef- 
fected; and nothing remains but to read the act 
as an entirety, and as it is written. Taking the 
act as it is written the only possible conclusion is 
that it was meant to prohibit the transportation of 
natural gas from the State by any person, natural 
or artificial, no matter whether the right to the 
gas and its transportation is acquired by contract 
or by condemnation. 

We are not unmindful of the rule that statutes 
upon the same subject should be construed to- 
gether, and we have given all the statutes relat- 
ing to natural gas careful study. The only con- 
clusion which can be maintained is, as an investi- 
gation has convinced us, that the act under im- 
mediate mention is not affected by any of the 
other acts; for it is complete in itself, and has a 
clearly defined purpose, and that purpose is to 
prohibit gas from being transported out of the 
State. 

It is not possible to sustain the act, as counsel 
endeavor to do upon the principal that the States 
may impose restrictions on foreigu corporations. 
We have more than once enforced the rule that 





the legislature may regulate or restrict the busi- 
ness of foreign corporations within this State. 
Insurance Co. v. Burdett, 112 Ind. 204, 13 N. E. 
Rep. 705; Insurance Co v. Brim, 111 Ind. 281, 12 
N. E. Rep. 315; State v. Insurance Co. 115 Ind. 
257, 17 N. E. Rep. 574; Blackmer v. Insurance 
Co., 115 Ind. 291, 17 N. E. Rep. 580. But we 
have not adjudged that the rule can be applied 
where it operates upon matters of interstate com- 
merce, nor can we do so without coming in direct 
conflict with the law, ‘as declared by the court in- 
vested with exclusive appellate jurisdiction of 
of such questions. The decisions of that court 
utterly demolish the theory of counsel, that un- 
der the power to restrict foreign corporations 
may be placed the right to legislate in matters 
respecting the commerce between the States. 
Those decisions are absolutely conclusive. 

There may be, and doubtless there are, objec- 
tions to the act not argued by counsel nor discussed 
by us. One objection occurs to us which we 
believe it proper to notice. That objection is 
this: It is not in the power of the legislature 
to prevent one citizen from buying or another 
from selling property? The rights of property 
are not subject to such absolute legislative con- 
trol. It is unnecessary to determine to what 
limitations the general rule we have stated is 
subject, for it is enough to assert the general rule, 
and affirm that it applies to such property of nat- 
ural gas, petroleum, and coal. We can find no 
tenable ground upon which the act can be sus- 
tained, and we are compelled to adjudge it in- 
valid. Judgment affirmed. 

NorTre.—Experience has shown that the provision 
that congress should have power to regulate com- 
merce between the States was wisely inserted in the 
United States constitution. Such interference by the 
States would speedily produce irritation, and would 
lead to retaliation, and might disrupt the American 
union. The boundary line between the police power 
of a State and a regulation of interstate commerce is 
so obscure that the decisions have been somewhat 
conflicting. As said in Fargo v. Michigan,! with ref- 
erence to the utterances of the supreme court, until 
within a very short time past, as to what constitutes 
commerce among the several States, and also as to 
what enactments by the State legislatures are in vio- 
lation of the constitutional provision on that subject, 
it may be admitted that the court has not always em- 
ployed the same language, and that all the judges of 
the court, who have written opinions for it, may not 
have meant precisely the same thing. 

The following conclusions may be deduced from the 
decisions heretofore made on the subject: 

1. Power to pass laws, which directly regulate 
foreign commerce or interstate commerce, is vested in 
congress exclusively, except that in particular in- 
stances, where it would be impracticable to enforce 
rules uniform throughout the country, the individual 
States may pass such laws, provided they be not in- 
consistent with the acts of congress. Of this excep- 
tional character have been considered laws relating to 
pilots, railroad engineers, ferries, bridges over navi- 
gable waters, liens upon vessels, improvement of 
harbors, bays and rivers, wharfage and quarantine. 


1121 U. 8, 280. 
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2. Laws passed by the individual States, in pursu- 
ance of their general authority over internal concerns, 
may incidentally affect foreign and interstate com- 
merce, provided they do not discriminate against such 
commerce and are not inconsistent with the acts {of 
congress.2 Whenever a commodity has begun to 
move as an article of trade from one State to another, 
commerce in that commodity between the States has 
commenced. It is not sufficient that such articles have 
been collected at an entrepot, river or railroad, pre- 
paratory to their shipment, but they must-have 
actually started in the course of transportation to an- 
other State, or must have been delivered to a carrier 
for transportation.’ The police power of a State can- 
not be set up to control the inhibitions of the federal 
constitution or the process of the United States gov- 
ernment created thereby. The powers granted to 
congress relative to the regulation of commerce are 
not confined to such instrumentalities as were in use 
at the time of the adoption of the constitution, but 
they embrace all instrumentalities that may from time 
to time be adopted. They extend from the rider to 
the stage-coach, from the stage-coach to the vessel, 
trom the vessel to the steamer, from the steamer to the 
railroad, from the railroad to the telegraph, and from 
the telegraph tothe telephone.5 To this list might be 
added pipe-lines for conveying oil or natural gas. 

It is not denied that the States may pass inspection 
jaws relative to articles of commerce. Such laws are 
designed to improve the articles and to prevent 
fraud, and are an exercise of the police power of a 
State.é 

The State of Maryland passed a law requiring an in- 
spection of tobacco grown in the State before it was 
inspected. Such regulations affect the article before 
it has become an article of commerce. A State may 
impose a tax or duty of inspection which, so far as it 
acts upon articles for exportation, is an exception to 
the prohibition on States against laying duties on arti- 
cles for exportation. In this case it was shown that 
such laws were very numerous in the various States. 
Of course, such laws cannot be a mere cover for lay- 
ing revenue duty upon exports, and all such laws are 
subject to the paramount right of congress to regulate 
commerce between the States.’ A State law, imposing 
@ tax of one and a half cents on all iron ore exported 
from the State before being smelted, but not imposing 
a tax on iron ore smelted within the State, was con- 
sidered to be very clearly a tax on interstate com- 
merce, and was declared to be void. The decision in 
the principal case is, no doubt, thoroughly in harmony 
with the rulings of the highest court, for commerce 
consists of interchange and traffic, including the 
transportation and transit of persons and property, as 
well as the purchase, sale and exchange of com- 
modities.9 * 


2 Waterbury v. Newton, 50 N. J. L. 534. 

8 Coe v. Errol, 116 U. 8. 517. 

4 Walling v. Michigan, 116 U. 8S. 446. 

5 Pensacola L. Co. v. Western U. 'f. Co., 96 U. 8. 1; Rat- 
terman v. W. U. T. Co., 127 U.S. 411. 

6 Gibbons v. Ogden, 9 Wheat. 1. 

7 Turner v. Maryland, 107 U. S. 38. 

8 Jackson M. Co. v. Auditor Gen., 32 Mich. 488. 

9 Kidd v. Pearson, 128 U. 8.1. Fora further consider- 
ation of this subject, see 16 Cent. L. J. 81, 449; 18 Id. 472; 
19 Id. 369; 27 Id. 119; 28 Id. 64. 








JETSAM AND FLOTSAM. 


THE CENTENARY OF THE JUDICIARY.—It would be 
impossible within our limits to give more than a gen- 
eral impression of the characteristics of the speakers 
and their addresses. The introductory address by 
Mr. Cleveland, prefaced by an appropriate aud sym- 
pathetic allusion to the tragedy at Washingtou which 
had saddened all hearts and deprived the occasion of 
its chief expeeted guest, was quite admirable in scope, 
in diction and delivery. Mr. Cleveland has an agree- 
able and effective voice, and the reception of his short 
and well-conceived address was very hearty. 

Judge Arnoux, retiring president of the State Bar 
Association, and chairman of the general committee, 
made a brief and remarkable tactful address of wel- 
come to the court on behalf of the association. Judge 
Arnoux was warmly received by the audience, few of 
whom probably had any idea how much time and la- 
bor he had spent in organizing the celebration. His 
allusion to the fact thatacentury ago that day the 
court had adjourned for want of business caused an 
andible general smile, and made the gigantic frames 
of Justices Gray and Harlan to heave unmistakable 
sighs. 

Or the four main addresses, by Messrs. Butler, 
Hitchcock, Semmes and Phelps, it may be said that 
they were admirable adapted te the occasion, were 
singularly different, considering thesimilarity of their 
theme, and generally fully answered public expecta- 
tion. Mr. Butler, well known to and an established fa- 
vorite of New York audiences, exhibited the advan- 
tages of his literary sense and culture, which are so 
unusual at the bar. His address was characterized 
by unfailing tact and discretion, illuminated by oc- 
casional flashes of pleasant wit, and filled with sound 
and patriotic sentiment. We thought we detected a 
look of satisfaction upon the countenances of the 
judges, so dependent on precedent, when he informed 
them that the court,a hundred years ago, accepted 
an invitation to dirner. 

Mr. Hitchcock, one of the best known and ablest 
constitutional lawyers in this country, delivered -a 





‘grave and dignified discourse, full of suggestion and 


affluent with striking and novel statistics. Several 
passages of rare rhetorical beauty lighted up the or- 
dinaiily arid field of his discussion and reflection. 
Mr. Hitchcock should have been on this occasion a 
listener in a robe—he would grace the garment. 

Mr. Semmes’ address was the longest of the day, 
and his subject was the most popular. He imparted 
considerable novel and interesting information about 
the personal characteristics and private lives of the 
deceased chiefs of the court and his address, although 
from its nature less oratorical than the others, will 
probably prove permanently the most interesting in 

rusal. 

Mr. Phelps isa man of extreme personal elegance 
and mental culture, and an unostentatious and refined 
speaker. A more showy declamation however could 
hardly have produced greater effect than his simple 
and unpretentious delivery, his remarks being con- 
stantly interrupted by appreciative and discriminat- 
ing plaudits, which at the close were prolonged to 
a remarkable length. Mr. Phillps isa rare and sug- 
gestive thinker on topics of law and State; his style is 
crystalline and felicitous; his calm philosophy and 
logical deductions are always informed and irradiated 
by a warm humanity and hearty patriotism. His ad- 
dress was a very noble, wise and precious production, 
which will give even more pleasure inthe reading 
than on listening to it, as it fellso simply and unaf- 
fectedly from bis lips.—Albany Law Journal. 
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1. ADMIRALTY—Maritime Liens. — Contracts for sup- 
plies to a vessel at her home port are maritime in their 
nature, and liens therefor created by State statutes are 
within the admiralty jurisdiction, and enforceable by 
proceedings in rem only in the federal courts.— Merge v. 
The Madrid, U. 8. C. C. (La.), 40 Fed. Rep. 677. 

2. ADMIRALTY—Common Carrier.— A vessel chartered 
to transport a specific cargo only is not a common car- 
rier, and hence is not an insurer of the safe delivery of 
the cargo, and can be held for damage to cargo only on 
proof of negligence. — The Dan, U.S. D. C.(N. Y.), 40 
Fed. Rep. 691. 

8. ADMIRALTY—Fellow servants.—Seamen and officers 
are fellow-servants, as respects the details of naviga- 
tion on board ship. Each takes the risk ofthe other’s 
negligence, and has noclaim for damage against his 
own ship or her owners for collisions occasioned 
thereby. On collision by the faults of both vessels, 
when both are before the court, the damages must be 
apportioned between them; and the seamen on board 
one vessel can recover only half their damages against 
the other, because they are disabled by their relation 
to theirown ship and her owners from any recovery 
against the latter, directly or indirectly.— The Queen, U. 
8. D. C. (N. ¥.), 

4. ADMIRALTY—Collision. — In assessing damages on 
total loss by collision, though the cost of construction 
is competent evidence where no market value is ascer- 
tainable, the whole cost shoulda not be given as damage 
where the vessel could be duplicated for aless sum, 
and the cost testified to includes various changes and 
improvements. — The City of Alexandria, U. 8. D.C. (N. 
Y.), 40 Fed. Rep. 697. 

5. ADMINISTRATORS—Bond.—Where a settlement ofa 
deceased administrator’s accounts, which is relied 
upon as a basis of the breach of his bond, is made be- 
fore the appointment of his administrator, neither the 
principal nor his administrator is legally before the 
probate court at the time ofthe settlement, and the 
judgment of the court is not binding upon the sureties 
in the bond.—Hetch v. Drake, Ark., 12 8. W. Rep. 706. 

6. ANIMALS—Vicious Dog. — It is the clear duty of the 





master, in loosing his dog for his own advantage, to see 
toitthat he does not injure innocent passers on the 
public street ; and to that end he is held to the exercise 
of the greatest possible care, and must repair the 
damage occasioned by his nezglect.—McGuire v. Ringrose, 
La., 6 South. Rep. 896. 

7. APPEAL—Federal Courts.—The proceeding, being in 
its nature purely equitable, it could be reviewed only 
on appeal, though the court submitted issues to the 
jury, and though the Code of Idaho declares that there 
shall be but one form of civil action,in which either 
legal or equitable remedies may be administered, with 
or without a jury, according to the nature of the relief 
sought.—Jdaho, etc. Land Co. v. Bradbury, U. 8. 8. C., 10 8. 
C. Rep. 177. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS. — A deed 
of assignment for the benefit of creditors ‘authorized 
and directed the assignees to take possession at once 
of allthe property above conveyed, and convert the 
same into cash as soon and upon the best terms possi- 
ble for the best interest of our creditors:” Held, that the 
assignees were not given discretionary power to sell on 
credit.— Muller vr. Norton, U. 8. 8. C., 108. C. Rep. 147. 

9. ASSIGNMENT FOR BENEFIT OF CREDITORS. —In the 
absence of statutory requirement,the assignee of an 
insolvent debtor need not reside in the State where the 
debtor resides or the property is situated, and no such 
requirement wil! be implied from astatute providing 
that he shall execute a bond, which shall be “filed 
with the county clerk of the county.” — Bachrack v. 
Norton, U. 8.8. C., 10 8. E. Rep. 106. 

10. BAIL-BOND—Forfeiture.— A judgment of forfeiture 
ofa bail-bond entered at aterm subsequent to the 
entry of the default of the principal to appear is void.— 
MeGuire v. State, Ind., 23 N. E. Rep. 85. 

ll. Bonps—Fraudulent Conveyances.— Under Rev. St. 
Ind. 1881, § 280, providing that “‘when the action arises 
out of contract the plaintiff may join such other matters 
in his complaint as may be necessary fora complete 
remedy and a speedy satisfaction of his judgment,” the 
joinder of several counts declaring on a bond, and 
asking that certain conveyances by the surety be set 
aside as fraudulent, with a count on the bond demand- 
ing judgment, is proper. — Bowen v. State, Ind., 23. N. E. 
Rep. 75. 

12. CARRIERS—Passengers.—Negligence. — A lady who 
was injured in getting off a street-car while it was be- 
ing driven into the car barn may testify,in an action 


; for the injuries received, as to what happened to her 


on aformer occasion when driven into the barn, and 
that she feared a repetition of the insult and injury. — 
Ashton v. Detroit City Ry. Co., Mich., 44 N. W. Rep. 141. 

13. CARRIERS — Baggage. — An illustrated catalogue, 
the individual property of a traveling salesman, pre- 
pared by himself, at his own expense, necessary for his 
convenience and use in his business, and carried with 
him on his trips, is personal baggage, and a recovery 
for it may be had against one engaged in transferring 
baggage from depots to hotels, through whose fault a 
valise containing the catalogue was lost.—Staub v. Ken- 
drick, Ind., 23 N. E. Rep. 79. 

14. CHATTEL MORTGAGOR—Damages.—A mortgagor of 
a chattel, retaining possession, has a right to sue a 
turnpike company for damages to the chattel by its 
defective road.— Gallatin § N. Turnpike Co. v. Fry, Tenn., 
12 8. W. Rep. 720. 

15. COMPROMISE—Partnership.— An offer by plaintiff, 
after an action has been commenced against the mem- 
bers of a firm, to release them all if one would turn over 
certain notes, which is accepted by that partner, who 
immediately procures the notes, and notifies plaintiff 
of his readiness to turn them over, may be pleaded by 
him in bar of the action, though it is never carried out, 
where plaintiff fails to notify him that it will not ac- 
cept the notes. — Strobridge, etc. Co. v. Randall, Mich., 4# 
N. W. Rep. 134. 

16. CONSTITUTIONAL L1w—Due Process of Law.— Rev. 
St. Tex. art. 1230, provides tb where the defendant is 
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a non-resident, the clerk shall address a notice to him 

him to appear and answer at a specified time 
and place, amd sending him a certified copy of the 
petition: Held, that as a judgment against a firm and 
against a resident partner individually bound the firm 
assets only, so far as it concerned a non-resident 
partner served with notice according to the statute, 
the statute was not unconstitutional, as not being “due 
process of law.”” — Sugg v. Thornton, U. 8.8. C., 108. C. 
Rep. 163. 

17. CONTRACT—Board and Lodging.— Where brothers- 
in-law reside together as one common family, the one 
furnishing board and lodging and the other rendering 
services, a presumption arises that neither intended to 
receive or pay a compensation; but this presumption 
may be rebutted by an express contractto pay,or by 
facts and circumstances excluding the inference that 
the services rendered or things furnished were gratu- 
itous, from which the law will imply a promise to pay; 
and whether there is a contract to pay, expre3s or im- 
plied, is for the jury.— Hill v. Hill, Ind., 23 N. E. Rep. 87. 

18, ConTRACTS—Consideration.—Plaintiffs agreed with 
defendant executrix to purchase at public sale the per- 
sonal property of her testator “for her account and 
risk,” they to receive certain compensation for pur- 
chasing and selling the same, she to give security 
against loss. For this purpose, she gave her note. The 
property was resold at a loss, and she then gave her 
note for the amount ofthe lossin place of the prior 
note: Held, that under Code Civil Proc. Cal. § 1676, and 
Civil Code, § 1667, the contract was unlawful and void, 
and recovery could not be had on the note. — Jones v. 
Hanna, Cal., 22 Pac. Rep. 883. 

19. COVENANTS—Highways.—As the rule that the ex- 
istence and user of a part of the land asa highway at 
the time of the conveyance does not constitute a breach 
of the covenant for quiet enjoyment, rests on the pre- 
sumption that the grantee must have known of, and 
purchased with reference to, the public easement, 
where there is evidence, in an action for a breach of 
covenant, that plaintiff's grantor claimed to own the 
land ; that, at the time of the conveyance, there was no 
indication of a street, but that the land was inclosed; 
and that the fence had the appearance of having 
been standing a long time, it is error to refuse to 
submit to the jury the question whether there was 
any indication of a street on the land in contro- 
versy, and whether plaintiff had notice of the public 
easement when he purchased.— Hymesv. Eety, N. Y., 22 
N. E. Rep. 1087. 

20, COUNTIES — Liabilities. — While a county may be 
sued for indebtedness, the indebtedness must be such 
as it may legitimately incur under express or clearly 
implied power given by statute, else it will not be liable. 
— Payne v. Washington, Fla., 6 South. Rep. 881. 

21. CRIMINAL LAw—Collateral Attack — County-seats. 
—One convicted on a trial held ata town which for 
more than twelve years had been regarded as the 
county-seat, at which place the county buildings were 
located, the county records kept, and the county busi- 
ness, including thst ofthe district and county courts, 
had been transacted, and which town had been recog- 
nized as the county-seat by the State departments and 
the people, cannot, in habeas corpus proceeedings, 
collaterally attack the location of the county-seat at 
that place.—In re Allison, Colo., 22 Pac. Rep. 820. 

22. CRIMINAL Law—Homicide.—Where the only ques- 
tion in a murder trial is whether the defendant was the 
person who committed the murder, and three eye- 
witnesses who were previously acquainted with the 
defendant positively identify him as the murderer, and 
itis also proved that shortly before the murder de- 
fendant had had an altercation with the deceased, 
judgment of conviction will not be reversed on appeal, 
though the witness for the prosecution were uninteli- 
gent and illiterate.— People v. Stone, N. Y.,23 N. Rep. 13. 

23. CRIMINAL Law—Killing Dog.—An indictment under 
Elliott’s Supp. Ind. § 449, for killing a dog which has 
been listed for taxation, sufficiently charges that it was 





listed for taxation at the time it was killed where it is 
averred to have been listed in 1886, it being charged 
that it was killed in March, 1887, since, by § 444, it could 
only have been listed between April1, and June 1, in 
1886, and could not have been again listed until after 
March, 1887.— Hewitt v. State, Ind., 23 N. E. Rep. 83. 

24. CRimiIsaL Law—Enticing Away Females. — An in- 
dictment under Rev. St. Ind. 1881, § 1993, providing for 
the punishment of apy person who “entices or takes 
away any female of previous chaste character, from 
wherever she may be, to a house of ill fame or else- 
where, for the purpose of prostitution,” is insufficient, 
unless it avers that the place to which the female was 
taken was a house of ill fame or a place of like charac- 
ter.— Miller v. State, Ind., 23 N. E. Rep. 94. 

25. CORPORATIONS — Foreign Conveyances To.— Under 
Const. Colo. art. 15, § 10, and Gen, St. Colo. 1883, §§ 260 
262, the failure of a foreign corporation to comply with 
the conditions entitling it todo business in the State 
does not render a conveyance to it void, so that it may 
be attacked collaterally by a private person.— Fritts v. 
Palmer, U. 8. 8. C., 10 8, C. Rep. 93. 

26. CORPORATIONS— Sale. — Corporation property is 
held subject to corporate debts; and when a corpora- 
tion sells its whole property and rights to a purchaser, 
knowing the fact, equity, in proper cases, will subject 
the property in the hands of the purchaser to the pay- 
ment of the debts with which itis charged; but the 
purchaser of specific property, such as a steamboat, 
from a corporation, is not bound to follow the price 
paid into the hands of the selling corporation, and see 
to its distribution among the latter’s stockholders, in 
the absence of fraudulent connivance between the 
purchaser and seller to wrong the stockholders. — 
Leathers v. Jonney, La., 6 South. Rep. 884. 

27. DEcEIT—Conspiracy.— Though it is error to admit 
in evidence the acts and declarations of some of the 
alleged co-conspirators, made in furtherance of the 
project, in the absence of others, without sufficient 
evidence having been previously introduced to estab- 
lish a prima facie case of conspiracy, the error is cured 
by an instruction that, as there was no evidence to 
prove a conspiracy, no consideration should be given 
to that part of the complaint charging the conspiracy. 
—Moore v. Shields, Ind., 23 N. E. Rep. 89. 

28. EASEMENTS.—A grant of the right to maintain pipes 
for a water supply across a lot of land will not be im- 
plied from their long-continued maintenance, where it 
appears that the right to the water supply was a mere 
revocable license which has been revoked.—Johnson v. 
Knapp, Mass., 23 N. E. Rep. 40. 

30. ELECTJON CONTESTS — Injunction. — A court of 
equity has no jurisdiction to enjoin the issuing of a cer- 
tificate of election to, and the assumption of office by, 
a newly-elected city marshal, on petition of the present 
marshal, alleging disqualification under the city char- 
ter of the newly elected officer.—Neiser v. Thomas, Mo., 
12 8S. W. Rep. 725. 

31. EQUITY JURISDICTION — Executors. — Equity has 
jurisdiction of a suit by a creditor at large of a dece- 
dent against his personal representatives for an ac- 
counting for the payment of complainant’s claim and 
for general relief.—Bererly v. Rhodes, Va.,10 8. E. Rep. 
572. 

32. EMINENT DoOMaIN—Telegraph Poles. — A telegraph 
ortelephone company is subject tothe provisions of 
Const. Md. art. 3, § 40, which provides that private prop- 
erty shall not be taken for public use without just com- 
pensation, and the averment,in a bill for injunction, 
that such a company is proceeding,or threatens to 
proceed, to construct its line of poles and wires over 
complainant’s land, without his leave, and without 
paying or tendering him compensation, is sufficient to 
entitle him to an injunction. — Ameriean Telephone 
Telegraph Co. v. Smith, Md., 18 Atl. Rep. 910. 

33. EXECUTORS AND ADMINISTRATORS. — Where an 
executor, acting under advice of his attorney, transfers 
property of his testatrix’s estate tothe attorney, in 








XUM 








XUM 


Vou. 30). 


THE CENTRAL LAW JOURNAL. 185 








order to protect his testatrix's husband from creditors, 
and also forthe benefit of the estate he represents, 
then the rule of law as to persons in pari delicto, should 
not be so applied as to aid defendant attorney in hold- 
ing property so acquired, and thus enable him to 
consumate a wrong and a fraud on the estate.—Place v. 
Hayward, N. Y. 23 N. E. Rep. 25. 


84. EXECUTORS AND ADMINISTRATORS — Settlement.— 
When an estate has been administered pursuant to a 
business policy recommended by competent counsel, 
and approved at the outset by creditors and conserva- 
tive business men, and no trace of fraud or bad faith 
appears on the part of the administrators, they are en- 
titled to their commissions, though the estate suffered 
serious loss by their management.—Appeal of Sunday, 
Penn., 18 Atl. Rep. 931. 

35. EXECUTORS—Lien.—A testator directed his prop- 
erty, realty and personalty, to be sold, and, after the 
payment of certain legacies to his children, the residue 
to be divided equally among them: Held,in an action 
by ajudgment creditor of one ofthe children, whose 
judgment had been filed for alien after testator’s death, 
to subject the debtor’s in the proceeds of the sale to its 
payment, that the executor was entitled to set off the 
amount of notes executed by the debtor on which tes- 
tator was surety, and which the executor had been 
compelled to pay, and also other debts due from a 
debtor to the testator, the debtor being insolvent. — 
Koons v. Mellett, Ind., 23 N. E. Rep. 95. 

36. EXECUTION—Supplementary Proceedings.— Rev. 
Stat. Wis. 1878, § 3030, providing that, “‘when an execu- 
tion against property of the judgment debtor is re- 
turned unsatisfied, the judgment creditor, at any time 
after such return is made, is entitled to an order re- 
quiring such judgment debtor to appear before him 
and answer concerning his property,” requires that 
such proceedings be instituted within a reasonable 
time after the return of the unsatisfied execution, and 
proceedings begun after ten years are not within a rea- 
sonable time.— Woodward v. Hall, Wis., 44 N. W. Rep. 114. 


37. EXEMPTIONS — Stock in Trade. — Although the 
owner of astock of millinery’ and fancy goods pur- 
chased from wholesale dealers is a milliner by trade, 
and a large share of her business consists in making up 
and finishing articles selected by her customers from 
said stock, the same cannot be declared exempt as 
“*stock in trade,” under the provisions of the statutes, 
when the articles composing said stock are kept indis- 
criminately for sale or for manufacture, as opportunity 
affords, in the condition in which they were bought, 
and are treated by theirowner as merchandise.— Hillyer 
v. Remore, Minn., 44 N. W. Rep. 116. 

38. FEDERAL CourRTs—Supreme Court. — Where the 
construction of a certain agreement involves no fed- 
eral question, and is decisive of the entire case, the 
Supreme Court of the United States will not entertain 
jurisdiction of awritof error to the judgment of the 
State court, on the ground that there was also a federal 
question raised and decided adversely to plaintiffs in 
error.—Hale v. Akers, U. 8. 8. C., 108. C. Rep. 171. 


39. FEDERAL CourRTS—Territorial Officers.—In an ac- 
tion in a territorial court to oust an officer claiming 
title under a territorial act, and to compel the 
surrender of the office to one appointed by the gov- 
ernor, by virtue of the authority conferred by the act 
of congress creating the territory, where the territorial 
supreme court bases its decision for plaintiff on the 
powerconferred on the governor by the act of con- 
gress, an “authority exercised under the United States” 
is “drawn in question,” within the meaning of Act 
Cong. March 3, 1885 (23 U. S. Stat. at Large, 443), § 2, 
which provides tor appeals and writs of error from the 
supreme courts of the territories in such cases.—Clay- 
ton v. People, U. 8. 8. C., 10 8. C. Rep. 190. 

40. FEDERAL CourTs—Jurisdiction.—A federal court 
does not acquire jurisdiction of a suit removed from a 
State court by virtue of an attachment made in the 
State court, where there was no personal service of 








process on defendant, a resident of another State.— 
Perkins v. Hendryz, U. 8.C. C. (Mass.), 40 Fed. Rep. 657. 

41. FEDERAL CourTsS—Practice.—The rules of practice 
of a United States circuit court govern a cause brought 
there from a State court, under 25 Stat. at Large, 435, 
providing that “‘the cause shall then proceed in the 
same manner as if it had been originally commenced in 
said circuit court.”—Henning v. W. U. Tel Co., U. 8. C. C. 
(S. Car.), 40 Fed. Rep. 659. 

42, FEDERAL OFFENSES—Obscene Publications.—Prior 
to the recent act of congress, letters were not included 
in the inhibitions of Rev. St. § 3893, against the use of 
obscene language in matter deposited in the mails. — 
United States v. Huggett, U. 8.C. C. (Ohio), 40 Fed. Rep. 
636. 

43. FRAUDULENT CONVEYANCE— Attorney’s Fee.— The 
provision of the Massachussets insolvent law against 
transfers with a view to prevent property of the in- 
solvent from coming to the hands of his assignee (Pub. 
St. ch. 157, § 98) does not invalidate a fair and honest 
mortgage by insolvent debtors to secure to their at- 
torney reasonable compensation for services rendered 
by him, to obtain their discharge in insolvency. — In re 
Parsons, Mass., 23 N. E. Rep. 50. 

44. INSURANCE—Reformation.— In an action to reform 
atontine insurance policy, brought after the tontine 
period had expired, the complaint averred that the de- 
fendant represented that the cash value of the policy 
would amount to a certain sum at the end of the tontine 
period: Held, that in the absence of any mutual mistake, 
such representation would not warrant a reformation 
ofthe policy, so as to makeit contain an absolute 
covenant as to the amount of such cash value. — Arery 
v. Equitable Life Assur. Soc., N. Y., 23 N. E. Rep. 3. 


45. INSURANCE—Payments to Agent. —When an insur- 
ance agent, who has authority to issue policies of in- 
surance, issues and delivers a policy upon a building 
therein described, and agrees with the assured to 
deduct the premium out of money thenin his posses- 
sion belonging to the assured, and apply it on the 
payment ofthe premium, such an agreement is a re- 
ceipt of the premium, and the company issuing the 
policy will be bound thereby.— Pheniz Ins. Co. v. Meier, 
Neb., 44 N. W. Rep. 97. 

46. INSURANCE—Occupancy.—A policy of insurance on 
a barn situated on a farm leased to atenant who lived 
on another farm, a half mile away, was issued, on an 
oral application, by an agent knowing fully the facts. 
The tenant occasionally stored produce in the barn, 
and kept his tools there while working the farm. After 
the lease expiied the owner’s agent took charge and 
went occasionally to look after things: Held, that it 
was proper to charge, in an action on the policy, that, 
if the agent used and occupied the premises substan- 
tially as contemplated, the policy was not invalidated 
by reason of the vacancy.—Fritz v. Home Ins. Co., Mich., 
44 N. W. Rep. 139. 


47. INSURANCE — Conditions. — Under a policy which 
does not forbid repairs per se, but imposes the condition 
onthe insured to obtuin the written consent of the 
company before doing any act which may increase the 
risk insured against, courts will not conclude that re- 
pairs, though very extensive, and bordering on recon- 
struction, operate an increase of risk, but will weigh 
the degree of care used by theinsured while making 
such alterations, and all circumstances connected with 
the operation, and decide each case on the particular 
showing therein made. — Meyer v. Queen Ins. Co., La., 6 
South. Rep. 899. 

48. INTOXICATING LIQuORS— Civil Damages. — Under 
Laws N. Y. 1873, ch. 646,§ 1, providing damages against 
the seller of liquors for injuries caused by an intoxicated 
person, one cannot recover exemplary damages against 
the owner of the premises without legitimate evidence 
being given for that purpose, as the law created merely 
a new cause of action, and did not change the rules of 
ascertaining and determining the damages or the limits 
of liability.— Reid v. Terwiiliger, N. Y., 22 N. E. Rep. 1091. 
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49. INTOXICATING LIQUORS—Sale. — A delivery of beer 
upon an agreement, express or implied, that other beer 
would be returned in payment for it, constitutes a sale, 
within the meaning of Pub. 8t. Mass. ch. 100, forbidding 
the sale of intoxicating liquors without a license. — 
Commonwealth v. Adams, Mass , 23 N. E. Rep. 53. 

50 INR@xICATING LIQUORS — Local Option. — The act 
entitled “An act to further provide against the evils re- 
sulting from the traffic in intoxicating liquors by local 
option in any township in the State of Ohio,” passed 
March 3, 1888, is not in conflict with the constitution, 
and is a valid law.—Gordon v. State, Ohio, 23 N. E. Rep. 
63. 

51. INVENTIONS—Exclusive Property.— An inventor of 
a machine which he sells without patent may still re- 
tain an exclusive property in the patterns by which 
such machines are made, where the dimensions of such 
patterns cannot be obtained by merely measuring the 
completed machine.— Tabor v. Hoffman, N. Y. 23N. E. 
Rep. 12. 

52. JUDGMENT — Default. — Where defendant is duly 
summoned to appear ata dayin reguiar term, a judg- 
ment entered on his default will not be set aside be- 
cause the court adjourned before the day arrived, no 
other excuse for failing to appear being shown.— Miller 
v. Burton, Ind., 23 N. E. Rep. 84. 


53. JUDGMENT — Foreign Records. — Judgments of 
foreign countries must be clothed with a!l the forms re- 
quired to prove their authenticity in the country in 
which they are pronounced. Otherwise, copies of the 
same will not be considered authentic, and cannot be 
admitted in evidence in the tribunals in this State. — 
Succession of Lorenz, La., 6 South. Rep. 886. 

54. JUDGMENT—Pleading. — A complaint declaring on 
a foreign judgment is sufficient in matter of description 
when it sets forth the court in which the judgment was 
rendered, the place where the court was held, the 
names of the parties, the date of the judgment, and the 
amount recovered.—Andrews v. Flack, Ala.,6 South. Rep. 
906. 


55. JUDGMEXTS — Limitation. — The running of the 
statute of limitations against a judgment on which 
execution has issued, is suspended pending litigation 
over a claim, interposed by athird person, tothe land 
on which the execution has been levied. — Fulcher v. 
Mandell, Ga., 10 8. E. Rep. 582. 

56. JUDGMENT—Scire Facias. — Where defendant ap- 
peals from a judgment, and pending the appeal he dies, 
and the judgment is affirmed without the court’s having 
notice of his death, the supreme court will not revive 
the action, on scire facias, after it is barred by the 
statute of limitations against the deceased’s adminis- 
trator, the judgment not being void on its face, and the 
case having ceased to be pending since the rendering 
of the judgment.— Outlaw v. Cheny, Tenn., 128. W. Rep. 
7B. 

57. LANDLORD’s LIEN—Mortgage. — A rented of B and 
C certain land at two doilars per acre, on which to sow 
winter wheat, the rent to be paidin cash. It was pro- 
vided in the lease that the amount due for rent should 
be a lien on the crop, but the lease was not recorded. 
Afterwards the lessee executed a chattel mortgage on 
the crop toone who had no notice of the conditions of 
the lease: Held, that the lien of the mortgagee was 
superior to that of the lessor.— Gandy v. Dewey, Neb., 44 
N. W. Rep. 106. 

58. LANDLORD AND TENANT.—The consent of the land- 
lord tothe removal and sale of the tenant’s cropis a 
valid defense to a landlord’s attachment. — Webb v. 
Arnold, Ark., 128. W. Rep. 707. 

59. LEASE.—A lease “for the space of twenty years, or 
during our [the lessees’] natural lives,” is for twenty 
years only, provided the lessees live that long, and ex 
pires on their death during the twenty years. — Sutton 
v. Hiram Lodge, Ga., 108. E. Rep 585. 

60. MARRIED WOMAN’S DEED.—The consent of a hus- 
band to the conveyance by his wife of her separate real 
estate, required by § 105, ch. 71, Rev. St. 1851, as amended 





in 1882, might be oral orin writing, express or implied. 
—Clague v. Washburn, Minn., 44 N. W. Rep. 230. 

61. MASTER AND SERVANT—Hiring. — Evidence that a 
hiring was for a certain sum per month, nothing being 
said as to length of time the service should continue, 
and no other circumstances being shown, indicates 
that the hiring was for one month. — Magarahan v. 
Wright, Ga., 108. E. Rep. 584. 

62. MASTER AND SERVANT—Judicial Notice.—In an ac 
tion against a railroad company for personal injury, 
by a breakman whe had struck his head against some- 
thing while sitting on top of a box-car, going through 
a tunnel, the negligence charged was in not giving 
plaintiff noiice of a brick arch in the tunnel which re- 
duced its height to 4 feet 7inches above the top of the 
car: Held,that a judgment for plaintiff would be re- 
versed, as the court would take judicial notice that a 
man could not strike his head against an obstruction 
that distance above where he was sitting unless he was 
9 feet high, and that no man ever was known to be? 
feet high.—Hunter v. New York, etc. Ry. Co., N. Y.,23N. 
E. Rep. 9. 

63. MASTER AND SERVANT — Negligence. — When the 
rules of a railroad company require baggage-masters 
not to leave their car except when necessary, and then 
only for as short a time as possible, and forbid their 
riding on the engine, the company is not liable for in- 
juries sustained by a baggage-master while riding on 
the engine, though the injury was caused by the negli- 
gence of an employee of the company.— Louisville ¢ N. 
R. Co. v. Wilson, Tenn., 12 8. W. Rep. 720. 

64. MECHANICS’ LIENSs—Attachment.—Under the me- 
chanics’ lien law of 1885, providing that the liens “shall 
be enforced by attachment in manner provided by law,” 
the reference is to the general attachment law of the 
State, and not to attachments authorized in special 
cases.— Strong v. Lake, etc. Assn., Fla., 6 South. Rep. 882. 

65. MorTGAGES—Record.—A duly recorded mortgage 
on the interest of a vendee holding a bond for title is 
valid as against the vendor to whom the land is after- 
wards surrendered, and his subsequent vendee, though 
neither had actual knowledge of it.— Davis v. Davis, Ala., 
6 South. Rep. 908. 

66. MORTG\GE—Subrogation.—One who contracts to 
sell land, subject to a mortgage, but afterwards pays, 
the same, and has it satisfied of record, is entitled, 
when sued for specific performance, to be subrogated 
to the rights of the mortgagee.—Arnold v. Green, N. Y., 
23 N. E. Rep. 1. 

67. MUNICIPAL CORPORATIONS — Gas Companies, — 
Where it is the duty of a gas company to furnish gas to 
acity atthe rates fixed by an ordinance of the city 
council adopted under the authority of section 2478, 
Rev. St., it may, if it refuse, be compelled by a manda- 
tory injunction so to do, so long as it continues to ex- 
ercise and enjoy its franchises as a gas company.— 
Zanesville Gas-Light Co. v. City of Zanesville, Ohio, 23 
N. E. Rep. 60. 

68. MUNICIPAL CORPORATIONS — Gas Companies. — A 
gas company in a city or village, chartered by an act 
the legislature passed before the adoption of the pres- 
ent constitution of the State, is subject to the provis- 
fons of an ordinance, regulating the price of gas 
adopted by the council of the city or village, under the 
authority conferred by section 2478, Rev. St. where the 
right to fix its own prices is not expressiy conferred on 
the company by the terms of its charter. — City of 
Zanesville Gas- Light Co., Ohio, 23 N. E. Rep. 55. 

69. MUNICIPAL CORPORATIONS — Defective Streets.— 
Under Rev. St. Ohio, § 2640, relating to municipal corpo- 
rations, and providing that the council shall have the 
care, supervision, and control of public highways, 
streets, etc., within the corporation, and shall cause the 
same to be kept open and in repair and free from nui- 
sance, where a city has granted permits for the occupa- 
tion of part ofastreet for the purpose of depositing 
building materials, requiring the locality to be indicated 
by proper lights during the night, its failure to exercise 
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reasonable diligence in preventing such obstruction as 
may be dangerous to passers-by will render it liable for 
- any damages that may be sustained by reason of the 
obstruction.—City of Cleveland v. King, U. 8. 8. C., 10 8. C. 
Rep. 90. 

70. MUNICIPAL CORPORATIONS — Bonds — Sureties, — 
Sureties contract for the conduct of their principal. 
This contract is not discharged or released by mere 
laches unaccompanied by fraud.—Mayor v. Stout, N. J., 
18 Atl. Rep. 943. 

7l. MUTUAL BENEFIT INSURANCE — Policemen. — Act 
Cal. April 1, 1878, § 2 (St. Cal. 1877-78, p. 879), directed the 
treasurer of the city and county to “retain from the 
pay of each police officer the sum of two dollars per 
month, to be paid into a fund to be known as the ‘Police 
Life and Health Insurance Fund,’” of which $1,000 was 
to be paid to the personal representative of any mem- 
ber of the police force upon his death. Held, that as 
the police officer never received the amount so retained, 
nor had any power of disposition over the same, he 
had no property rights in such fund, which was in ef- 
fect created by the State, until the happening of the 
contingency upon which the statute provided that part 
of it should be paid to him,or his representative, and 
until that time the fund was entirely at the disposal of 
the State.—Pennie v. Reis, U. 8. 8. C., 10 8. C. Rep. 149. 

72, MUTUAL BENEFIT INSURANCE.—A mutual benefit 
certificate was payable to insured’s wife, E,or to such 
other person as might be entitled to the insurance. The 
by-laws of the association declared that its object was 
to afford financial aid to the widows, orphans, and heirs 
of deceased members, or to such other person as might 
be designated by the insured member, and that on the 
death of a member his widow or designated heirs should 
receive the insurance. After the death of E, the bene- 
ficiary named in the certificate, the insured married 
plaintiff, but made no change as to the beneficiary. 
Held that, on the death of insured, plaintiff, and not the 
children of E, was entitled to the insurance. — Riley v. 
Riley, Wis., 44 N. W. Rep. 113. 

73. NEGOTIABLE INSTRUMENT—Pleading —In an action 
on a promissory note, an answer setting up the special 
plea of non est factum, and admitting the signing, but al- 
leging certain subsequent unauthorized alterations, is 
not demurrable, as containing at the same time an ad- 
mission and a denial of the execution of the note.— 
Wiltfong v. Schafer, Ind., 23 N. E. Rep. 91. 

74. NEGOTIABLE INSTRUMENTS—Bona Fide Purchaser. 
—An action cannot be maintained by an indorsee with 
knowledge, on notes given for the purchase price of a 
fertilizer sold in violation of Code Ala. 1886, §§ 4153, 4154, 
which makes it a penal offense to sell a fertilizer without 
first submitting it to the commisioner of agriculture, 
and having the parcels tagged, according to law. — 
Johnson v. Hanover Nat. Bank, Ala., 6 South. Rep. 909. 


75. NEGOTIABLE INSTRUMENTS — Indorsers. — An in- 
dorser who voluntarily pays a note from which he has 
been discharged by the negligence of a bank which held 
it for collection,in not making presentment for pay- 
ment until a month after its maturity, during which 
time the makers had become insolvent, cannot recover 
the amount from the bank.—Oil- Well Supply Co. v. Ex- 
change Nat. Bank, Penn., 18 Atl. Rep. 935. 

76. OFFICERS—Illegal Fees.— While an officer taking 
illegal fees is liable tothe full penalty ofthe law, yet 
the statute, being highly penal in its nature, will not be 
extended, by construction or implication, beyond the 
clear import of its language.—Phoenix Ins. Co. v. Bohman, 
Neb., 44 N. W. Rep. 111. 

77. OFFICERS— Assessor.— An assessor who fails to 
take the general oath of office required by the law is an 
officer de facto, and his acts are valid when questioned 
collaterally. — Murphy v. Sheppard, Ark., 12 8. W. Rep. 
707. 

78. OFFICER—Qualification.—_Where one who has as- 
sumed to interfere with the person or property of an- 
other attempts to justify his act, when sued therefor, 
onthe ground that it was properly done by him asa 





public officer, it is for him to show, not merely that 
he was an officer de facto, but that he was duly and le- 
gally qualified to act as such.—Short v. Symmes, Mass., 
23 N, E. Rep. 42. 

79. PARTIES—Administratrix.—The heirs of a co-ten- 
ant of property, who died after the construction of an 
elevated railroad, the maintenance of which he sought 
to be enjoined, have “an interest in the subject of the 
action,” within the Code Civil Proc. N. Y. § 446, and are 
necessary parties in an action to restrain the operation 
and maintenance of the road, and for damages; and 
the failure to join them would bea defect available by 
demurrer.—Shepard v. Manhattan Ry. Co., N. Y., 23 N. E. 
®ep. 30. 

80. PARTITION—SalJe.—A sale in partition will not be 
vacated for want of compliance with a modified order 
directing payment of the purchase money to a deposi- 
tary instead of the referee, of which neither the pur- 
chaser nor the depositary had notice, where it appears 
that the money was paid to the referee with the con- 
sent of the attorneys of all the parties interested, and 
after the transaction had been closed up the modified 
order was set aside on consent of ali the parties.—Fos- 
ter v. Roche, N. Y., 23. N. E. Rep. 32. 

81. PARTITION—Receivers.—On motion for the appoint- 
ment of a receiver of rents and profits pending an ac- 
tion for partition of real estate, a party defendant 
served with notice of the motion, and appearing, can- 
not object that other parties are not brought in.— Rapp 
v. Roehling, Ind., 23 N. E. Rep. 68. 


82. PARTNERSHIP—What Constitutes. An agreement 
stating that a firm composed of two members has “taken 
into partnership” a third person, and providing that 
their entire stock of merchandise shall be turned over 
to him, and sold under his supervision,in a specified 
new firm name; that he shall have entire control of the 
business, and shall open “a new set of books,”’ showing 
the business of the “‘new concern ;” that the merchan- 
dise turned over shall constitute the capital stock ; that 
the profits and losses shall be shared among all three 
in certain proportions; and that “the partnership only 
pertains to that of merchandising, and has no connec- 
tion” with outside business of the two original partners 
—constitutes the third a joint owner, as a partner, of 
the stock of merchandise, though he put neither goods 
nor money into the concern.— Paul v. Cullum, U. 8. 8. C., 
10 8. C. Rep. 151. 

83. PARTNERSHIP— Notice. — Defendants’ attorney, in 
negotiating a compromise of a debt due plaintiffs, 
stated that defendants’ assets were only sufficient to 
pay 60 per cent. of their indebtedness, and that in re- 
gard to the liability of one of defendants, supposed to 
be a special partner in the firm,forthe debts of the 
firm, he was uninformed, but that plaintiffs might in- 
vestigate the matter for themselves: Held, that this 
suggestion was sufficient to put plaintiffs upon inquiry 
as to such partner’s liability. — Cleveland v. Richardson, 
U. 8. 8. C., 108. C. Rep. 100. 


84. PLEADING—Uncertainty.— In an action for mal- 
practice a complaint is not demurrable for failure of 
plaintiff to set forth in what particular defendant was 
negligent in the performance of his duties as physician 
and surgeon, as the remedy for uncertainty is by motion 
to make more specific.—De Hart v. Etnire, Ind., 23 N. E. 
Rep. 77. 

8. PLEADING—Money Had and Received.—In an action 
for money collected by defendant as agent for, and for 
the use and benefit of, the plaintiff,a general denial 
will not admit evidence of matter in discharge of the 
duty to pay the money incurred by collecting the 
money as agent for plaintiff. — Jackson v. Kansas City 
Packing Co., Minn., 44 N. W. Rep. 127. 

86. PRACTICe IN CIVIL CASES — Dismissal. — After the 
introduction of the testimony of the plaintiff to a jury 
impaneled to try a cause, the court has no authority to 
dismiss the case and discharge the jury without a ver- 
dict upon the merits.—Chicago, B. ¢ Q. R. Co. v. Richard- 
son, Neb., 44 N. W. Rep. 103. 














188 





THE CENTRAL LAW JOURNAL. 


No. 9 














87. PRACTICE IN CIVIL CASES—Remittitur.— Where a 
remittitur does not appear on the record to have been 
made in open court, as required by statute, the court 
has power atthe same term, before a writ of error is 
sued out, to amend the record according to the fact.— 
Pacific Exp. Co. v. Malin, U. 8. 8. C., 10 8. C. Rep. 166. 

88. PRINCIPAL AND SuRITY.—The obligations of a surety 
are stricti juris, and must be rigidly construed. A surety 
cannot be subjected to more onerous conditions than 
the principal. Asurety may set up effectually a defense 
of payment which his principal, if sued, could have 
successfully pleaded. — Stewart v. Levis, La., 6 South. 
Rep. 898. 

89. PRINCIPAL AND AGENT.—One, who, after refusing® 
to sell goods to defendants, sells them on credit 
to a third person, who represents that he is buying for 
himself, can,on discovering that defendants directed 
the actions of the purchase, and that the goods were 
purchased for, and delivered to, them, hold them liable 
for the unpaid purchase money, as undisclosed princi. 
pals.—Kayton v. Barnett, N. Y., 23 N. E. Rep. 24. 

90. QUIETING TITLE. — A complaint averring that 
plaintiff ownes the fee in certain land; that defendants 
claims title thereto; and that he has no interest in the 
land—is one to quiet title, though it avers that plaint- 
iff has been damaged by defendant’s false statement.— 
Biselv. Tucker, Ind., 23 N. E. Rep. 81. 

91. QUO WARRANTO—Appeal.—Where in quo warranto 
proceedings the chancellor decrees against defendants, 
and rules the election under which they claim title to 
their offices void upon all the grounds alleged in the 
bill, except the voting of non-residents, and the defend - 
ants do not appeal, the complainants cannot appeal, 
and have the right of said voters adjudged, because the 
question may arise at some future election.—State v, 
Wagoner, Tenn., 128. W. Rep. 721. 

92. RAILROAD COMPANY —Right of Way.—A right of 
way through land, about midway between stations two 
or three miles distant, was granted by a deed which 
provided that if “it should cease to be used and 
operated as a railroad this release shall cease to be 
operative, and the right of way granted thereunder 
shall terminate.” The grantee consolidated with a 
company whose track ran between the stations referred 
to by a different route, and thereafter the grantee’s 
track was used only for storing cars: Held, that the right 
of way was forfeited.—Hickoz v. Chicago § C. 8S. Ry. Co., 
Mich., 44 N. W. Rep. 143. 

93. RAILROAD COMPANIES—Negligence—Trespassers.— 
In the absence of statutory requirements, the engineer 
of a railroad company is under no obligation to blow 
the whisle on approaching villiages, or other collections 
of houses, adjacent to the track.—Carrington v. Louisville, 
etc. R. Co., Ala., 6 South. Rep. 910. 

94. RECORD—Notice.— The record of a contract to 
convey real estate, there being nothing of record to 
show that it had been enforced or performed, or the 
right to enforce it extended. ceases to be notice of the 
vendee’s rights under it, or of anything done pursuant 
to it, when, according tg the record, the statute of lim- 
itations has barred the right to enforce it; and any one 
seeing the record may in such case assume that the 
contract was abandoned by the parties interested in it. 
— Byers v. Orensstein, Minn., 44 N. W. Rep. 131. 

95. SALE—Parol Evidence.— A written order for goods 
to be sent to the subscriber, considered as not being in 
itself a contract for the purchase ofthe goods, and 
hence as not precluding parol proof going to show that 
the goods, which were subsequently sent to the sub- 
scriber, were not sent merely upon that order, but 
pursuant to a contract for the sale of the goods to other 
parties. — Boynton Furnace Co. v. Clark, Minn., 44N. W. 
Rep. 121. 

9%. SCHOOL-DISTRICTS—Villages.— A village constitut- 
ing a part of an independent school-district is not au- 
thorized, at its own election, to withdraw therefrom, 
and to organize as a separate independent school-dis- 
trict. — State v. Independent School-dist., Minn., 44. N. W. 
Rep. 120. 





97. SHERIFF — Fees. — An ex-sheriff has no right to 
arbitrarily fix his own price for the custody of property 
taken into his possession under attachment during his 
term of office, and retain possession of the property 
until his charges are paid, but he should make out 
his bill, and present it to the proper taxing officer 
for taxation; or, if his charges are not allowed by 
statute, he should apply tothe court for their allow- 
ance, upon motion and notice to the parties interested. 
—Fletcher v. Morrell, Mich., 44 N. W. Rep. 133. 

98. STARE DECISIS.—“ Stare decisis” means that when a 
point has been once settled by judicial decision it forms 
a precedent for the guidance of courts in similar cases; 
but precedents may be departed from when necessary 
to vindicate plain and obvious principles of law, or to 
remedy a continued injustice. — The Madrid, U. 8. C.C. 
(La.), 40 Fed. Rep. 676. 

99. SEDUCTION—Pleading.—In an action for damages 
for seduction, it is unnecessary to allege in the com- 
plaint, in direct terms, that the promises of the defend- 
ant were relied on.—McCoy v. Trucks, Ind., 23 N. E. Rep. 
93. 

100. TENANTS IN COMMON.—Where one tenant in com- 
mon, under color of title and in good faith, takes pos- 
session of the land, believing that he is the sole owner, 
and makes valuable improvements, he is only account- 
able to his co-tenant for the fair rental value of the 
land in the condition in which it was when he took pos- 
session.—Hannah v. Carver, Ind., 23 N. E. Rep. 93. 

101. VENDOR AND VENDEE— Contract.— Where a con- 
tract for the sale of land stipulates that the vendor is 
“to makea good title and give a general warranty 
deed,” but fails to “‘make time of the essence” of the 
contract, a delay of two months in tendering the gen- 
eral warranty deed is not unreasonable and unneces- 
sary, where the vendor did not have the legal title at 
the time of the contract. — Tapp v. Nock, Ky., 128. W. 
Rep. 713. 

102. VENDOR AND VENDEE — Covenants. —Where the 
vendor, in a contract for the sale of land, agrees to 
execute a deed “clear of all incumbrances,” the vendee 
is entitled to havea covenant against incumbrances 
incorporated in the deed.— Bryant v. Wilson, Md., 18 Atl. 
Rep. 916. 

103. VENDOR AND VENDEE —Description.—It is not es- 
sential to the validity of a contract for the sale and 
conveyance of real property that the particular tract 
ofland to be conveyed be described with precision, 
provided the writing furnishes the means, or points 
out the method, by which, without further agreement 
of the parties, the description may be ascertained. — 
Burgon v. Gabanne, Minn., 44 N. W. Rep. 118. 


104. WILLS—Devise.—A bequest of slaves to testator’s 
daughter ‘‘and heirs of her body, or issue,’ creates an 
estate tail at common law, and she takes the absolute 
property in the slaves, under Code Ala. § 1825, providing 
that every estate in real or personal property in fee- 
tail, now or hereafter created, becomes an estate in 
fee-simple, etc.—Smith v. Greer, Ala., 6 South. Rep. 911. 

105. WITNESS — Impeachment.— The defendant in a 
criminal aciion became a witness in his own behalf, 
Thereupon, in rebuttal, for the purpose of affecting his 
credibility, the State offered, and, under objection, the 
court received, record evidence of the conviction of 
the defendant witness of the crimeof assault and 
battery several years previous: Held, that said record 
was admissible, under the provisions of § 531 Pen. Code. 
—State v. Sauer, Minn., 44 N. W. Rep. 115. 


106. WITNESS — Impeachment. — On a fourth trial, 
where defendant introduces in evidence the deposition 
of a deceased witness, a deposition previously made by 
him in a suit between different parties, and containing 
statements inconsistent with the former, is not admis- 
sible to rebut it, where it has been used on three former 
trials during the witness’ life, in each of which plaintiff 
cross-examined him, and did not refer to the previously 
made deposition. — Ayers v. Waison, U.S. 8.C.,108.C. 
Rep. 116. 








